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ATTENTION OF 4 June 1992 Sy o 5

DAJA-

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Interim Change, AR 15-6 - POLICY~MEMORANDUM»92-1

1. Investigations conducted .pursuant to AR 15-6 are an
extremely valuable tool for commanders to use in meeting

their responsibilities. -Predictably, Operation Desert
Shield/Storm led to a number of AR 15-6 investigations. These
investigations ranged from relatively routine inquiries
conducted in a day to highly complex investigations into
sensitive issues like "friendly fire" incidents, taking months
and resulting in multi-volume reports. In many instances, the
findings and recommendations of AR 15-6 investigations were used
as the basis for action not only within the command that
conducted the investigation, but also by the senior leadership
of the Army and the Department of Defense. The vast majority of
AR 15-6 investigations stemming from Operation Desert
Shield/Storm were done in a timely, thorough, and highly
professional manner, with the detailed assistance and advice of
Judge Advocates at all levels.

2. In several cases, however, problems did occur. 1In response
to these problems, a clarifying interim change to AR 15-6, a
copy of which is attached, was recently promulgated.

3. The interim change clarifies that investigations conducted
under AR 15-6 may be conducted before, concurrently with, or
after an investigation into the same or related matters by
another command or agency, including CID. However, the change
also stresses that concurrent AR 15-6 investigations must be
conducted so as to neither hinder nor interfere with other
investigations, especially those being conducted by CID or any
other criminal investigative agency. The interim change
emphasizes coordination with other commands or agencies
investigating the same or related matter both to avoid
interference and to avoid duplication of investigative effort.

4. This interim change also stresses the advisability of
consultation with the servicing Judge Advocate where the
findings and recommendations of an investigation under AR 15-6
may result in adverse actions or will be relied upon by higher
headquarters.
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5. The interim change is designed to ensure that AR 15-6:: '
investigations remain a flexible and effective means for
commanders to resolve factual issues and take appropriate
command action, while.avolding even the perception that such:
investigations are intended to preempt or interfere with related
investigations, particularly those conducted by:criminal-
investigative agencies. The interim change is also de51gned to
ensure the detailed involvement of Judge Advocates in
significant AR 15-6' investigations. - Staff and: Command Judge’
Advocates will ensureithat both the letter and the spirit of the
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Headquarters

2 Department of the Army ' "mm@@ﬂﬁ:@ ﬁ[@@[ﬁl

Washington, DC

15 April 19z LlNTEﬂRlM _CHANGE

AR 15-6

Interim Change

No. I01

Expires 15 April 1994

Boards, Commissions, and Committees

Procedure for Investigating Officers and. Boards of Officers

Justification. This interim change provides guidance on the .. : *:.
conduct of concurrent investigations under this and other
regulations, and clarifies when an investigation should. be»
referred to the servicing JA for legal review. . ’

Expiration. This interim change expires two years:from the date :
of publication and will be destroyed at that time unless sooner o
superseded or rescinded. : SRR , Lo

l. AR 15- 6, 11 May 1988, is changed as follows.

/> Page_ 3. Paragraph 1 4 is amended by adding a new paragraph
| 1-4d: . 1¢ | |

d. Concurrent investigations. An administrative fact finding
procedure under this regulation, whether designated an
investigation or a board of officers, may be conducted before,
concurrently with, or after an investigation into the same or
related matters by another command or agency, consistent with
paragraph b(5) above. Appointing authorities, investigating
officers, and boards of officers will ensure that procedures
under this regulation do not hinder or interfere with a
concurrent investigation directed by higher headquarters or being
conducted by a criminal investigative agency. 1In cases of
concurrent or subsequent investigations, coordination with the
other command or agency should be made to avoid duplication of
investigative effort where possible.

Page 4. Paragraph 2-3b, second sentence is amended by changing
it to read: "The appointing authority should do so in all cases
involving serious or complex matters, particularly where the
findings and recommendations may result in adverse administrative
actions (see para 1-8), or will be relied upon in actions by
higher headquarters."

. 2. Post these changes per DA Pam 310-13.
o
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3. File this interim change in the front of the publication. . .

[DAJA-ALP]

By Order of the Secretary of the Army: Broo et

GORDON R,_ﬁULLIVAN
General, United States Army
Chief of Staff

NN

Off101al- ! EEAT R ST SR R }‘ ; ‘1“‘.’: : ) cr ',
MILTON H. HAMILTON X EEEINIE SR P
Administrative Assistant to the :
Secretary of the Army

eF LB e T S

DISTRIBUTION: Distribution of this publication is made in
accordance with the requirement on DA Form 12-09-E,‘ block"

number 3130, intended for command level A for the Active Army,f€3”s

the Army National Guard, and the U.S. Army Reserve.
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Umted States v. Clear. Good Idea—Bad Law

" - ""“; MajorEugeneR lehtzer b “" ‘
M e e - Joint Services Committee = '

i ‘Intl;oduction :

In United States v. Clear,! a majority of thé Court of
Military Appeals found.“plain error” in a staff judge
advocate’s (SJA’s) failure to advise a convening authority of
the military judge’s recommendation for clemency on
sentencing. “The: court’s apparent goal—to require SJAs to
acknowledge these recommendations in their mandatory post-
trial recommendations2—is a good idea.  Nevertheless, the
process'by which the court achieved that goal—that is,
judicially amending a properly promulgated procedural rule
simply because it was unwise or was capable of improve-

ment—is bad law.

;Admi"t‘te‘,dly, to contend that a decision that ;impro'ves‘a

- particular law is itself bad law.is counterintuitive. . The natural
-impulse is quite the opposite: - one is inclined to believe that

one should :welcome improvements to a body of law, what-
ever their sources and however they might be effected, and
that any change that promotes justice or fairness within a legal
system necessarily must enhance that system as a whole. - This
philosophy appears to enjoy the twin virtues of simplicity.and
sensibility. Cast in slightly different light, however, it exalts
content over methodology and encourages ad hoc lawmaking
at the expense of legitimate legislative processes. Viewed
critically, a theory that at first glance seemed rational is
revealed to be distressingly sophistic. >

The contrary jurisprudential approach to which the author
subscribes holds that the legitimacy of a given law. ultimately
depends upon the legitimacy of the process that crcatcd it A
legitimate process normally begets wise- laws; when it does

not, it will correct its errors if given time to do so. Accord-‘ ,

ingly, the integrity of the lawmaking process should not be
compromised to enhance the content of a single law.

These two philosophies do not always clash. In Clear,
however, conflict was unavoidable. The Court of Military

134 MJ 129 (CM.A. 1992).

Criminal Law Dnvr’iswn,‘ OTIAG

Appcals confronted a rule having the force of law, born of ’a

legitimate lawmaking process, that at worst was unwise and at
best was susceptible to improvement. This article will
‘examine how the court resolved the fundamental philo-
“sophical tension between improving the content of a particular

" Taw and respecting the process of lawmaking.
. i L " .

“Case History: United States v. Clear

A military judge, smmg as a general court- mamal
conv1cted Staff Sergeant Earl P. Clear of larceny? and of
conspu'acy to commit larceny.4 ‘The accused previously had
“served as a noncomrmsswned ofﬁcer in the Air Force secunty
pohce th]e deployed in 'Panama’ durmg Operanon Just
Cause. he consplred with other secunty pohcemen to steal
. sterea eqmpment from a building that he was” aSSlgned to
* gudrd, then actually stole the equipment.

.The military, judge sentenced Clear to 2 bad-conduct
dlscharge, conﬁnement w1th forfelture of $150 pay per month
for elght months and reductlon to airman basic (E- 1).
Immedxately after adjudgmg this sentence, the judge rec-
“ommended pn the record “that the 3320th Corrections and
Rehabilitation Squadron at Lowry Air Force Base, Colorado,
“be desngnated as the place of confmement and that Sergeant
“Clear be afforded an opportumty to. earn conditional
suspension of the dlscharge s

-After the trial, the SJA advised the accused of his right to
submit matters to the convening ‘authority.® The SJA then
. provided Clear with a copy of the SJA's post-tnal recommen-
_ dation. The SJA's recommendation did not mention the

" military judge’s clemency recommendation. It merely stated
“‘that the -SJA found “no reason to recommend clemency,”
-advised the convening authority to approve the sentence, and

recommended that the accused be confined at “the 3320 CRS
Centralized Confinement System.”?

szua.l for Coun.s Mnn.ml Umled Slatcs, 1984 Rule for Couns Mamal 1105 [hemnafler R. C.M ]

3Uniform Code of Military Justice art. 121, 10 U.S.C. § 921 (1988) [hereinafter UCMJ]).

4UCMJ are 81.

SClear, 34 M.I. at 130. The military judge eiplamed that he based his clemency recommendation upon the accused’s *‘previous superb record [and on] the
recommendations of [the accused’s) supcmsors and other NCOs."” /d. In ns opunon. the Coun of Mﬂmry Appeals scl fonh in deml lhe favorable sentencing
evidence lhat Clcar prcsemed at Ius eoun—marual See id. n 130—31 ‘

SThe SJA speclﬁcally advised the accused of ]us rights 10 submit to the convemng nut.honty Clemency Reoommendauons by any court member, the military
judge, or any other person’ and *[to express his] . .". desires for retraining and rehabilitation at the 3320th Corrccuonal Rehabnhmuon Squadmn e Id. at 130.

Td.
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The defense counsel later submitted a clemency request,
urging the convening authority to disapprove the forfeitures,

to approve only a single-grade reduction, and to reduce the .

period of confinement. The bases for this clemency mcluded

the accused’s financial obligations to his family members and
the distress that the adjudged sentence would cause them. The

accused’s supervisors also submitted letters asking the
convening authority to ease the hardship on Clear’s family by
remitting the forfertures and mmgaung the reduction.

. In his addendum, the SJA stated that, after “carefully
consxder[mg] all matters in extenuation and mitigation
submitted by the accused at and after trial,” he adhered to his
initial recommendation. No mention of the military judge’s
recommendation appeared in the SJA’s recommendation or in
any other posttrial document submitted to the convening
authority.®

'On appeal the Air Force Court of Mrlntary Review
examined this 1ssuc only to determine whether the farlm'e of
 the trial defense counsel to alert the convening authority to the
judge’s clemency recommendatron constrtuted ineffective
assistance of counsel 9 Relying in part on the defense
~counsel’s posttrral affidavit, the Air Force court resolved the
issue against the accused“’ and affu'med his convrctron and
sentence.

‘Clear 'then argued his case before the Court of Military
Appeals Thé three Judges who heard this appeal issued
separate oplmons 11 Only. the lead 0p1mon wntten by Semor
Judge Everett, addressed Clear 3 c1a1m of rneffectlve
assistance of counsel The Senior Judge concluded summanly
“that the’ record in the case, including the affidavit,
madequately supported the Air Force court’s conclusron Prat
the defense counsel had rendered effective assistance.12

.+.¢ " Military Justice]:.i. . provides that the staff 11 /i1

ws1dered such a matter 6. ‘ s L

. This finding, however, was not crucial to the decision.
Rather than concentrating on the adequacy of the defense

counsel, the court focussed on whether the SJA’s failure to tell

. the .convening authority about the military ]udge s clemency
:recommendatron amounted to plarn error.”
Everett concluded that the omission of this information from

Senior Judge

the SJA’s posttrial recommendation was plain error.!?> He
reached this conclusion despite his candid admission that

[a]rticle 60(d) of the Uniform Code [of . :

;judge advocate’s recommendation ““shall vl
include such' matters ‘as the President'may . -
. prescribe by regulation”; "and fRCM.: .
- 1106(d)(3)—which  prescribes: the r
. “Required contents” of a staff judge advo- ¢ «
i i1 - - cate's recommendation—does not “include™ v 5
-+~ information as to clemency recommendedl o
" by the sentencing judge.14 S

i AT i v

In his concurring opinion, Chief Judge Sullivan agreed that

““plain ‘error occurred in this case.”15  He ‘added, ‘‘Brevity of
! expression does not contemplate omission of essential matters

related to the adjudged sentence. A recommendation” for
clemency by ‘a court-martial at tnal haé long been con-

RS
fi

J udge Cox dlssented but he noted that he "agree[d] w1th

- Chief Judge Sullivan's concurring opinion that the convening

authority must be told about the military judge’s clemency
recommendation.”!7 Judge Cox explarned that heé ‘would

‘affirm Clear’s séntence only because the “unique facts of this
" case” suggested a legitimate reason for the SJA’s decision not

to advise the convening authority of the recommendation.!3

. 8The military judge's c.lemency ‘recommendation was reflected verbatim in the record of trial; however, the recommendation’s presenoe ion the recérd did not
. guarantee that the convening authonty would se¢ it. Although a eonvenmg authority may consider the record of trial before taking action (records of trial routinely
are made available to' convemng authorities for this purpose) the oonvemng authority is not requiréd to read this lengthy document. See R. C M 1107 (b)(3)(B)(l)

- Presumably, few oonvemng authorities ‘¢ver do so. See United States v. McLemore, 30 M.J. 605, 607 (NM C.M.R. 1990) o
9Umted States v. Clear, N2MI 658 (A F.CMR. 1991) revid, 34 MJ. 129 (CM. A. 1992) o ‘ .
“’See generally Strickland v. Washmgton 466 U.S. 668 (1984) (expressmg the constitutional standard for proving meffecuve assistance of oounsel) (RS

11 Chief Iudge Sulhva.n. Iudge Cox. and Semor Judge Everett paructpated in the decmm Clear, 34 MJ. at 129 Judges Crawford Gnerke and Wrss drd not

participaie. /d.at 133.
128¢c id. at 132.
138ee id. at 133.

{4

l"

14]d. Senior Judge Everett also compared R.C. M. 1106 with R.C.M. 1105, commenting that the latter provrsron. “which concems mauers !.hat an accused may
subrmit to the convening authority, does specifically mention [cJlemency recommendations.” /d. - 2 .

13/4. a1 133 (Sullivan, C.J., concurring).

R T T 0T e e g [T TR A N AN O

16/d. (citing William W. Winthrop, Military Law and Precedents 178, 443 (2d ed. reprint 1920))

171d. a1 134 (Cox, 1., chssentmg)
1814, Iudge Cox remarked

‘.":{.'e' e SRR TR EPRNS N LR 05 AN B PPN A

[The] appe].lant dld not want to dedrcale h].mself 10 the ngors of retmmng and rehabthtal:mg hlmself Had the slaff Judge ldvocate told t.he ‘ .‘:,- :
convening authority about the recommendation, defense counsel would have been between the proverbial “rock and a hard place.” If he tells

. the convening authority his client does not want to pamcrpate in an effort to restore him to duty, he is not likely to receive clemency. If he, .. |
~does not tell the convening authonty that his client is unwilling o pay the pnce of bemg rehablhtated then the convenmg authority nught oo

follow the judge's recommendation.
Ia.
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Accordingly, at least two—and perhaps all three—judges
declared that an SJA's posttrial recommendation must advise
the convening authority of the sentencing judge's clemency
recommendation. By so ruling, the court shifted the burden of
notifying the convening authority of the judge's recom-
mendation from the defense counsel to the SJA. This reallo-
cation of responsnbxhty presumably would apply in all :cases,
absent an explicit, tactically réasonable request to the contrary
by the dcfense counseL B .

- Is the Change that Clear Requires a Good Idea?
. :Clear's judicial amendment of Rule for Couris-Martial
(R.C.M.) 1106 transferred to the proper authority the respon-
sibility of advising the convening authority of the sentencing
judge's clemency recommendation. ‘Moreover, ‘this change
has other, ancillary benefits. Considered in the abstract, it is a
good idea.

- At present, the Rules for Courts-Martial meticulously
divide posttrial adv1sory responsibilities between the SJA and
the trial defense counsel. Pursuant to R.C.M. 1106(d)(3), the
SJA must adv1sc the convemng authonty of the followmg :

" (A) The findings and sentence adjudged
by the court-marual

* (B) A summary of the accused’s service
record, to include length and character of
"~ service, awards and decorations received,’
‘and any records of nonjudicial punishment
and previous convictions; :

; ‘(C) . .. [TIhe nature and [the] duration of "
any pretrial restraint;

(D) If there is a pretrial agreement, . . .

any action [that] the convening authority is

‘obligated to take under the agreement or . . .

~ the reasons why the convening authority is

" not obligated to take spec:ﬁc acuon under
the agreement; and o

(E) [The SJA’s]) . . . specific recom-
mendation as to the action to be taken by the
convening authority on the sentence.

- On the other hand, R.C.M. 1105(b) authorizes the trial
defense counsel to appnse the convemng auLhonty of the
following data: ; ; v

1) Al]qgations of ber;r.ors affeciing the
legality of the findings or sentence;

(2) Portions or’ Summdrles of the record
~ and copies of documentaxy evxdcnce offered
’ " or mlroduced at trial;

(3) Matters in mitigation whlch were not : -
available for consnderatlon at the court-
martial; and

(4) Clemency recommendations by any
member, the military Judge, or any other
person.1?

, In responding to the defense s RC.M. 1105 submissions,
the SJA must state “whether corrective action on the ﬁndmgs
or sentence should be taken in hght of matters raised by these
submissions.20 When appropriate, the SJA also should
comment on other matters pertaining to possible legal errors.2!
Otherwise, the decision to include additional matters in the
posttrial recommendation is left solely to the discretion of the
SJA.22 The SJA must serve a copy of the posttrial recom-
mendation upon the defense counsel, who may submit matters
in rebuttal to the convening authority prior to action.23

~ Accordingly, R.C.M. 1105 and 1106 divide responsibility
for advising a convening authority along lines that relate
rationally to the different roles of the SJA and the trial defense
counsel. As the convening authority’s chief legal advisor, the
SJA must ensure that justice is done. Consistent with this
responsibility, the SJA’s writtén recommendation must
address all matters that are relevant and necessary to the con-
vening authority’s action.. These include the findings and the
sentence, a summary of the accused’s record, any conclu-sive
findings on pretrial restraing, and any limitations that a premal
agreement might impose on the convening authonty s dis-
cretion. The SJA also must comment on the proposed sen-
tence. Aside from this sentencing recommendation, the
information for which the SJA is responsnble is factual and
objective.

On the other hand, the rules anticipate that the defense
counsel will—and should—continue to act as an advocate
after the accused is convicted and sentenced.2* They permit—

19Rule for Courts-Martial 1105(b) presently provides that an accused may submit only “wrilten maters’ ' 10 the ;:mv‘emng authonfy But see United States v.
Davis, 33 M.J. 13 (CM.A. 1991) (holding that UCMI art. 60(b)(1), upon which R.C. M 1105 is based, does not restrict the defense to written submissions); see
also TTAGSA Practice Note, Has Anyone Really Considered What "Consider” Really Means?, The Atmy Lawyer, Jan. 1992, at 339, 40-41.

20R.C.M. 1106(d)(4).
ayg,

2R C.M. 1106(d)(5).
BRC.M. 1106(f).

2 §ee R.C.M. 505(d)}(2), 1104®)(1)(C), 1106(f); see also United States v. Robinson, 11 M.J. 218 (C.M.A. 1981); United States v. Iverson, 5 M.J. 440 (C.M.A.

1978).
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but 'do not: requxre—the defense counsél to subriit clemency
fecommendations to the ¢onvening authority'and to’ challenge
unfavorable rulings by the trial judge. These submissions are
neither strictly factual, nor essenually objective. As products
of advocacy,’ most ot‘ them are pnmanly sub]ecwe

The Rules for Courts-Martial recogmze that clemency
recommendanons generally fall thhm the purvtew of defense
advocacy. Usually presented as oplmon ev1dence. these
recommendations necessarily are subjectlve When presented
at trial, they often are attacked during cross-examination or in
rebuttal and -sometimes are. received gver-the Gavernment's
objection. Defense attorneys also solicit-and receive clem-
ency recommendations after trials. These recommendations
are equally subjective, although they néed not pass through
the crucible of cross:examination and never are subjected to
objections on admissibility. Rules for Courts-Martial 1105
and 1106 rationally permit the defense to submit these
clemency recommendanons to the convemng authonty wuh-
out’ requmng the SJA io adyise the convemng authority’ on
these’ matters Furthermore the rules, falrly provide the
defense thh an opportumty b respond if the SIA decndes o
advise the convemng authonty about clemency -

thA sentencmg authority’s recomiendation for clemency,
however, is COmpletely different from other clemency
recommendations. It is not oplmon ‘evidence, Subject to
objections for inadrissibility or irrelevance. 'On'the contrary,
_1t is lnherently admissible and relevant. Slmxlarly, the weight
:of a sentencmg authonty 3 clemency recommendauon unlike
the testlmony of a witness, cannot be challenged in a
,tradmonal sense. The factual, ob_;ecuve mformauon related in
a recommendauon for clemency by the sentencmg authorlty at
trial is relevant and, arguably. essential to a convenmg
Lauthonty sposttnal acuon ' e
‘ The lrmltatlons that the Manual 1mp0ses on sentenCrng
authorities accentuate the dlstmctlve character of their
‘"recommendatlons for clemency 25''Fot instance; no sentencmg
authortty-—whether a mthtary judge or the members of a
‘court-martial panel—may adjudge a suspended sentence.26
kConsequently, a contemporaneous clemency recommendanon
‘by a sentencing authority often represents more than mere
suggcsuon to the convening authority. On the contrary "this

¥

- IRTR A -“]‘:1,..:‘.’
25.S‘ee generally R.C M. 1 103(b) (authonz.ed p\.mtshmcnts)
25See RC M. 1108(b) ld dlsmssxon o

recommendation usually implies that; but for the Manual’s
‘restrictions, the’ Sentencmg authonty would have adJudged a
suspended sentence.2?. R TR
ooty il ‘-u‘.";“:r‘."z;‘j e e G
-i»1The rule that theicourt estabhshed in; Clear has other
bénefits.: Shlfung notification responsibility from the defense
counsel to the SJA relieves the appellate courts of the
unsavory task of determining whether a trial defense counsel’s
failure to inform the convening authority of a clemency
recommendation amounts to ineffective assistance.2® Elimi-
nating this issue permits a court to reduce its reliance on the
disfavored—but occasionally essential—practice of using ex
post facto affidavits to resolve an appellate issue. Moreover,
requiring .the SJA to advise the convening authority.of a
clemency recommendation will save the government the time
-and the expense of new recommendations. and. actions if the
defense counsel’s failure to convey this information otherwrse
would have amounted to ineffective assistance:2?. . ¢ .. o

Senior Judge Everett mentioned several other polic'y
reasons supporting the court’s decision. First, permitting an
»,SJA to pass over a sentencing authonty S clemency recom-
.mendation wlthout comment could encourage SJAs to prepare
careless or superficial posttnal recommendauons,?O, Second,
for an SJA “to advise a convening authority of the sentence
adjudged .-, .'without [mentioning].; . . the concomitant
clemency recommendatxon is almost [mherently] mislead-
ing.”31 Third, “when the clemency recommendation of the
military judge is not even mentioned.by. the staff judge
advocate in -his. [or her]- recommendatlon the omission
contravenes the reasonable expectation of the military judge;
and also it indirectly disparages the role of the, mrlnary judge
in the military justice system.”32

All these reasons are. compelhng Manifestly, Clear
improved a military law. One quesuon however remains
unanswered: Is Clear good law?

. B T SRS T L IR MO R B L
Is’“Thé Method tha'trth'e Court Used dood’ Law?
That the change that Clear 1mplemented isa good idea does

not mean necessarily that Clear itself is good law, ‘The means
by which the Court of Military Appeals introduced this bene-

R TV T EN T L P AT I R

27 A post-trial recommendation for clemency by an individual court member, or by the military judge in a trial in which the members sentence the accused, more
closely resembles opinion evidence. Accordingly, the defense counsel logically should be nesponslble for bnngmg tlus recommendahon o the attention of the
.converung authonty ‘The holdmngIear does rot appecrmcmststmt vat.hthxs conclusion. ... o ol o ! i ‘(‘ ML l:'r ERRPI I ;.: HEREERY

”Su generally Stnckla.nd v, Wash.mgton, 466 U S 668 (1984) (the defendant must show |.hat counsel s perfomlance was deﬁctcnl nndvl.hat l.hrs deﬁcxcnt
performance prejudiced the defense so grievously that the defendant was deprived of a fair trial).

29 See United States v. Rich, 26 M.J. 518 (A.C.M.R. 1989). “[S]taff judge advocates would be well advised to include a military judge’s clemency recommendation
in their post-trial recommendations. . [A]lthough the error may be that of trial defense counsel, it is the staff judge advocates who prepare new post-trial
recommendations.” /d. at 521; see al.ro Umred States v. Davis, 20 MJ, 1015 (A.C.M.R. 1985).

30Clear, 34 M.J. at 133. AT I X S
N ’ e
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ficial change into military jurisprudence also should be
Jegitimate. In this regard, Clear fails. . ‘

To understand this criticism of Clear, one must appreciate
the scope and authority of the 1984 Manual for Courts-
Mamal 33 “The Manual is. prescnbed by the President
pursuant to his or her. statutory authornty to establish pretrial,
trial, and post-trial procedures and ‘to limit the maximum
pumshments that may be adjudged for violations of the
UCMJ.™4 Accordingly, “the Manual has the force of law and
is subordinate only to the Constitution, treaties, and federal
statutes,"35

Spec1fically. ucMI arucle 36 provides that “[p]retial, tnal
and post-trial procedures. including modes of proof, for . . .
courts-martial . . . may be prescribed by the PreS1dent 36
Pursuant to this authority, Presidents Ronald Reagan and
George Bush have prescribed and amended the Rules for
Courts-Martial in Lhe 1984 Manual and its changes. “Each
rule states blndmg requirements except when the text of the
rule expressly provides otherwise.”? Indeed, the 1984
Manual denominates specific provisions as rules, rather than
discussions or analyses, to indicate unmistakably that these
portions of the Manual have the force of law.38

The President, in his or her capacity as Commander in -

Chief,3% also may have independent, constitutional authority

to prescribe procedures for courts-martial.4®¢ No president,
however, ever has relied primarily upon inherent consti-
tutional authority to promulgate any provision in the Manual;
therefore, this article neither will address, nor will assume, the
existence of -that authority; !

That the Pres1dent has prescnbed a rule for courts-mamal
does not mean that the rule is lawful. The Court of Military
Appeals and the courts of mlhtary review play essential roles
in assessing the legality of Manual provisions and in
interpreting their meanings and scopes. The military appellate
courts must determine the consmunonallty of Manual
provisions, the degree to whxch Manual provisions comport
with statutory authority, rclauonshlps between the Manual
provisions themselves, and the lawfulness of regulations and
rules that supplement and implement the Manual#! A brief
discussion of each follows. - ' |

First and foremost, the mlhtary appcllate courts must
ensure that the Manual and its components are constitu-
tional.#2 Pursuant to this responsnbxllty, the courts attempt to
interpret and to apply Manual provisions in a manner con-
sistent with the Constitution, while eschewing uncon-
stitutional applications.#3 The unquestionable importance of
this responsibility requires no extensnve dlscusswn or cita-
tion to authority.4

33See generally Manual for Courts-Martial, United States, 1984, preamble, app. 21, at A2]1-310 A21-4 [hermnafl.er MCM, 1984] Fredenc L Lcden:r, The M:htary
Rules of Evidence: -Origins and Judicial Interpretation, 130M1] L Rev. 5, 6- 8 (1990) R

3 Criminal Law D1v1s10n Note, Amzndmg the Manual for Courls Mamal The Army Lawyer Apr 1992 at 78, 79 (foomotes onutl.ed) see UCMJ arts. 36, 56
”l.cdercr. .mpra note 33.nt 6. : P AR B

36UCMYJ art. 36(a). Congress amended anticle 36 more than 10 years ago 1o emphasize that the word “procedure” encompasses “[p]retrial, trial, and post-trial
pmcedures." See Act of Nov. 9, 1979, Pub. L. No. 96-17, 93 Stat. 811. This amendment was needed to overrule United States v. Ware, 1 MLJ. 282 (C.M.A. 1976),
in which the Coun of Military Appeals, reading article 36 too narrowly, concluded that the President’s authority under that article did not extend to postirial
procedures. Frederick B. Wiener, American Mtluary Law in the nghl of the First Mutiny Act's Tricentennial, 126 Mil. L. Rev. 1,72-73 (1989). By enacting this
amendment, Congress reaffirmed a principle that it has recognized since World War I— that is, the President exercises preeminent authonty to prescnbe rules of
procedurc for courts-martial. See id. at 72; see also Aricles of War. art. 38 (1916) (precursono UCM] article 36).

37MCM, 1984, analysis st A21-2; see also UCMYJ an. 56 (“[t]he pumshment which a coun-mamal may direct for an offense may not exceed such limits as the
President may prescribe for that offerise™) (emphasis added).  The military courts, however, may exercise & sor of “rulemaking" authority over the Military Rules
of Evidence. See Eugene R. Fidell & Linda Gmenhouse A Roving Comnusscon. Specified Issues and the F unction of the United States Court of Military Review,
12 M11 L. Rev 117, 120-23 (1988) o

38 ederer, supra note 33, at 7-8; Criminal Law Division Notc supra note 34, at 78.
39U.S.Const. ar. I, § 2.

405¢e Exec. Order No. 12, 473 49 Fed. Reg 17, 152 (1934). amended by Exec. Ordcr No. 12,484, 49 Fed Reg. 28,825 (1984) (declanng that the Manual for Courts-
Martial is prescribed “[bly virtue of the authority vested in . . . [the] President by the Constitution of the United States and by Chapter 47 of Tile 10 of the United
States Code (Uniform Code of Mililary Justice)™). See gencrally United States v. Jeffress, 28 M.J. 409, 413 (CM.A. 1989) (discussing the authority of the
President, acting as Commander in Chief, to declare certain conduct pumshable under UCMI article 134); United States v.: Ezell, 6 M.J. 307 (C.M.A. 1979)
(commenting on the Pres:dent s authomy as Commander in Chief over ml]mry justice oonccms)

41 As previously noted, a court may exercise even broader authority over the Military Rules of Evidence. See Fldcl.l & Grcmhousc, .rupra note 37, at 120 23.

425¢e generally United States v. Matthews; 16 M.J. 354, 364-68 (C.M.A. 1983) (discussing the authority of the Court of Military Appeals to review the
constitutionality not onty of the Manual, but also of the UCMJ); United States v. Frischholz, 36 CM.R. 304, 306 (C.M.A. 1966).

OSee generally United States v. Harris, 8 MJ. 52 (CM.A. 1979) (holdmg that a count should adopt an interpretation of a statute, consistent with statutory language,
that raises no doubt about the stamte’s constitutionality). Questions commonly arise about the constitutional applications of the Military Rules of Evidence. E.g.,
United States v. Clemons, 16 MJ. 44, 49-50 (C.M.A. 1983) (Everett, C.J., concurring) (discussing constitutionality of military judge’s application of the character

-evidence rule, see Manual for Courts-Martial, United States, 1984, Mil. R Evid. 404(a) [hereinafter Mil. R. Evid.]); United States v. Domsey, 16 M.J. 1 (CM.A.

1983) (discussing constimtionality of the “rape shield rule,” Mil. R. Evid. 412)." Similar questions may arise in other contexts. E.g., United Smes v. Santiago-
Davila, 26 MJ. 380 (CM.A. 1988) (constitutionality of R.C.M. 912 as it pertains to peremptory challenges).

#4See generally Matthews, 16 MLJ. a1 367 (citing Paul v. United States, 371 U.S. 245 (1963); Standard Oil Co. v. .Tohnson, 316 U.S. 481 (1942)).
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' Second, ‘the dourts ‘must ensure that the Rules for Courts-
Martial and other Manual provisions comport with the UCMJ
and 'other fedefal statutés 45> The rmost‘common inconsis:
tencies between thie. Manual and the UCMIJ arise when ithe
Manual improperly addresses substantive matters, rather thah
procedure,46 or when a procedural provision in the Manual
confhcts ‘with procedures required by the UCMJ 47 -In either
circumstance, ‘thé Court bf Military Appeals has not hesrtated
to tnvalrdate rhe offendrng provrsrons in the Manual 48 :

v bt s s FO I
" “Third, the courts ‘ust fesolve apparent and actual inconsis-
téncies between different Manual’ prbvrstons 49 “This may be
the quintessentlal rl',sponmbtltty of ‘an’ appellate courf—to
lnterpret and apply a comprehenswe body of law conisistently
chreve the’ purpose ‘for which'it ‘was promulgated This
process requires ‘the courts o' apply traditional rules of
statutory construction, reviews of legislative histories,50 and
other tenets of appellate 1nterpretauon to the provisions in the

10 séveral factors, iticluditig ‘the ‘oVerall: cohetence: of the
Manual and the reluctance of the military courts tb adopt ‘such
a restnctrve form of appellale revtew 52

2 o SN SIS TR S |

Fmally, the ‘Cotirts most' resolve af app nt'and real’ conﬂlcts
betWeen (1) the Constrtutron federal Statutes ‘and the Manua]
and (2) SUpplementary or 1mp1ement1ng regulatton353 and
rules of court.34 Of course the latter provrswns must yre d'to
the supremacy of the former e ndtaEly

ULy ,,x_‘ Lo vty
SR N S N A LR

““The Coutt of ‘Military Appeals ‘4150 fas’ suggested two
questionable rationales for judicial interpretation “of 'the
Manual Penodtcally, the court has predtcated a holdmg on
the’ notron that lt exemtses "supervlSory authonty OVer the
military justice system.53 " In othet“decisions, the’ court Has
resorted to coricepts, of “mrlrtary due process” as'basés fOr its
rulings. These ésserted bases of dlc:al alxthqriiy raise
several 1mportant 1ssues that lhe ourt has declrned to

Manual 5 "Few | appellate opiniions, however, actuslly ‘address
percerved conflicis’ Wrthrn the Manual rThrs may be atmbuted

Ny
S TR B

resolves"—among them the concem at an expanswe appli-
cation of etther theory WOuld deprlve the Manual of 1ts status

ot

= . PR et dovpres ' . G pd v . TR e T e e Sl e e A
T o ST e i o . g I SO At o viio B RS LR o t'(,; P FART R PRN E R LY SR S AE B T

43 This statemnent assumes that any constttutional authortty that the Prestdent may exercise a¢' Commander in Chlef is hot implicated: “See geurally supra note 40
*ndacmpanynlngL N V TS AYE N o ;w:‘\' ';' 1 . ”.‘Jn"' l‘ A N Ir( TS ",'/{“. FEEY BV ;l

465¢e, 2.g.; United States v Hams 29 M.J.:169 (C.M.A- l989) (the Presrdent may not change substantive law; therefore, a provision that purportedly amended the
Manual to expand the scope of resisting apprehensron 10 include flight from apprehension is invalid); Ellis v.-Jacob, 26 M.J. 90 (C:M.A. 1988) (the President;may
not change substantive military law by including language in'the Manual that would ehmtnate the ‘defense of partial mental responsrbtlrty) see generqlly Eugene R.
Milhizer, Battery Withowt Assault, The Ay Lawyer, Oct. 1991, at 4, 11, L R R N RN e

47See, e.g., Davis, 33 MLJ. at 15-16 (R.C.M. that purportedly limits an accused’s submissions to the convening authority to “written" matters-is inconsistent with the
UCM.T and therefore, is mvahd)

PR Ly TR AR B A O B I crp BINE i bt o e e D gl b el il ney, et
‘3 Unfortunately, the eourt somet.tmes has been hesrtant 0 recognwe the Presxdenr s preemtnent authonty——ws-a-vu lhq mlll!ary appellate Courts—to’ prescnbe
proeedures tmplementmg the UCMJ See, e g Umted Stales V. Harvey, 23 MI. 280 n.‘ (C M. A l986) (mem )
. el g cl e SLE
BEe., Umted States V. McMrlhan 33 M J 257 (C M. A 1991) (resolvmg potenttal t.nconststency between R.C. M 905(e) and the dtsmsslon to I?é M.
907(b)(3)(B)); United States v. Ludlam, 26 M.J. 813 (A.CM.R. 1988) (examining a purported conflict between R.C.M. 1001(b)}4) and Mil. R.-Evid. 712).- Seé
Fenerally Murray v. Haldeman, 16 M.J 74 (C M A. 1983) (harmomz.mg Mrl R Ev1d 313(b) and Mil. R. Evrd 314(k)) t N o
: oy e U s Labmuonr v 0D ARWE e LY o
The "legtslattve hmory’ of 1he Manual appeurs in the drafters analysxs see MCM 1984 ‘app..21, énd tn the analysu of the Milnary Rules of Ewdence see id;,
app 22, See gmrally Umted States v Mance 26 MJ 244 (C.M A 1988) (dtscusstng the ngmﬁeanee of the drafters’ analysis). . ot

RSN

SIE, 8 Umted 1 States v. Omz 24 M. I 164 168 69 (C MA. 1987) (mterpretmg penal statute to accompltsh its ,obvmus purpose) Umted States v. Schdr.n lS M.
218 (C.M.A. 1983) (criminal statute should be construed strictly and .any ambiguities ¢ should be. resolved in favor of the accused); Umted States A Reddmg ]1 MI
100 (C M A 1981) (tnterpretmg tdenttcal language used in two different parts of a single statute)

. -

i "NJ(

ATy T . P
SZSu Harvey, 23 M. J at 280 see alsa Umned States v. Connor 2IM. I 378 (CMA. 1989) (constdenng Mil! R. Evtd §04(b)(1) in n:latrou w0 the former tesumony
of a witness at an artu:le 32, heanng) ‘Compare United States v. Postle, 20MJ.632, 643 NM.C. MR. 1985) (Mrlttary Rules of Evidence are not setm “poncrete."
but change to incorporate extant constitutional privileges), with United States v. Johnson, 21 M.J. 553, 556-57 (A.F.CM. R,; l985) (en banc) (appellate court is
bound by the Military Rules of Evidence). Chief Judge Sullivan has cautioned the couns of rmlttary revrew to exercise appropmte Judrma.l restraint in addressmg

this issue. In one recent case, he remarked, . on ) / vl henbar s U e ERTEE N L AP
I agree with my Brothers® resolution of the uncharged misconduct issue, but I disagree with their resolution of the waiver issue. e e n L
.. Their ‘expansive interpretation of Article 66(c), Uniform Code of Military Justtee . has created a count of equrty, not law. Admtttedly.
R “ service appellate'*eourt'has exuaordinaiy factﬁnding‘ pov‘vers 'andwtinique sentenee Vass sméfit power.

é“l'pblts to decldc ques‘_lms” L ) r‘

EHE R R

g

) T of law [however,] it should be bound by rules of law like s any other court i I |

Umted Sthtesv'Claxton. 32 M.J 159 165 (CM A 1991) (Sull.tvan CJ conqumng) (cttattons ommed) Loah o i “; -

53See generally United States v. Woods, 26 M.J. 372 (C.M.A. 1988) (ducussmg authonty of the Secretary of the Anny prescnbe regulal.tons) Umted States V.
Lee, 25 M.J. 457 (C.M.A. 1988) (recogmztng that regulations ¢annot be applied.to.an accused in derogation of his or.her constitutional or statutory rights).. ,

348ee generally United States v. Williams, 23 M.J. 362, (C.M.A, 4987) {local court yules cannot conflict with the Manual); United States.v. Rodnguez-Amy, 19
M.J. 177 (C.M.A. 1985) (discussing authority of a court of military review to establxsh rules denytng oral argument) United States v. Verdi, 5 MJ 330 (CM.A.
1978) (Arr Foree regulauon forbtddmg mrhtary personnel to wear W1gs except o cover drsﬂguremmt or baldness i consmuuonal)

55S¢¢ generalty Gale v. United States. 36 C M R 304 306 (C. M A 1967) (assemng that Congress has eonfem:d upon the Coun of Mrhtary Appeals‘ a general
supervrsory power overthe adrnmrsuauon of rru]mry Jusuce") ‘ . s e

36500 gmerally Umted States v Woods 8 C. M R. 3 (C M A 1953) lJmted States v Clay, 1¢ MR. 74 (CM A 1951) (dxscussmg I.he meamng and seope of
military die process). 77 T T T e e T e T T L E

"\‘:H?'V‘:J»‘_"‘ v Ay '-‘,Jlr',\ I:l'-.

"./)i) Lol

I [ Tt

NNt RN A ¢ ,‘m.v“i.

Lewpie “f;,"r?“:r: Shoreh ;
51See generally David A, Schlueter, The Twentieth Armual Kemlelh .I Hod.ron Lgclure Mtluarjy Ju.rtrce for the 1990 s-—A Legal Syslem Lookmg for Respect 133
Mil. L. Rev. 1, 13-14 (1991) (drseussrng rilitary due processy.
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as binding legal authority. Because neither concept isiwell
developed and because neither served as a basis for the 'court s'
declslon in Clear, tlus art1cle w1ll not dlSCUSS them further
[ ! |

Applymg the accepted prmcxples of Judmal review to thc
rules at issue in Clear leads to the unmistakable conclusion
that Clear-is bad-law. The court did not suggest—and
seriously could not contend—that the portions of R.C.M. 1105
and 1106 it reviewed dre in any manner unconstitutional,
either facially or as they were applied in the instant case.
Likewise, the court did not assert that the rules are
substantive, rather than procedural or that they confhct w1th
the. UCMJ or with other statutes. Fmaﬂy, the court d1d not
find that these rules contradxct any other provnsnoqs of
Manual.

Rules for Courts-Martial 1105 and 1106 presumptively
have the force of law." Athough the court properly questioned
the wisdom of R.C.M. 1105 and 1106 as they presently appear
in the Manual, its decision in no way undermined—or even.
challcnged—thls underlying presumption of legal authority.
By amendmg R.C.M. 1106 judicially, the court acted as a

rulemaker, rather than a rule interpreter. Consequently, the
court s good 1dca, as 1mplemented in Clear, is bad law 59 o

L
‘Conclusion

“This article does not question the ‘motives of the Court of
Military Appeals. -In deciding Clear, the court implemented a
good idea that will promote fairness to the accused in cotirts-
martial. Ungquestionably, R.C.M. 1105 and 1106 should be
amended to mcorporatc the changes the court demanded in
Clear. . ; :

cherthcless. Clear is bad law Impelled by. Lhe best of 1
motives, the court failed to exercise proper restraint and.
assumed the role of an executive or a super-legislature.. The
consequences of this judicial activism are plain: the court has
“deprive[d] the military justice system of its predictability and
stability . ., . {and has called] into question [its] own
legitimacy under the law.”6® The benefits of the change that
the court secured in Clear are undeniable, but their costs well-
may outweigh their merits.. - ‘ ~ .

D

581n his lead: oplmon in Clear Semor Judge Everett actually “[a]dmmed[ " ihat UCMY article 60(d) prowdes that the Presu!cnl shall dec1de what matters must be
included in an SJA's recommendation to & convening authority. See Clear, 34 M.J. at 133,

59The court can exercise other options to improve the Manual. For example, the court can propose amendments to the Manual to the Joint Service Committee on°
Military Justice JSC). A representative of the Court of Military Appeals is a nonvoting member of the JSC and its working group. See Criminal Law Division,
Note, supra note 34, at 79. Moreover, judges of the court can propose changes to the UCMYJ that would correct apparent deficiencies in the Manual. See UCMJ an.
146, Finally, the court can identify problems with the Manual in its published opuuons and can suggest language to correct these problems. Cf. United States v.
Jeffress, 26 M.J. 972, 974 n2 (A C. M.R. 1988) (recommendmg congresslona] action o corrcct anomaly in mxhtary law of Iudnappmg) aﬁ"d 28 M.J. 409 (C.M A.

1989).

60Ledcrcr. supra note 33, u 38; see also Wlener, supra note 36 al 42-43 Descnbmg onc car]y dccmon in Wthh thc Coun of M:lnary Appcals effecuvcly

impugned its own legitimacy, Colonel Wiener wrote,
[The .

- [court) refused to follow a provision in the prcsxdenually-prescnbed Manual far Cowrts-Martial, which declared that, in any case

where a dlshonorable discharge had been adjudged and npprovcd the accused Wwas automatically reduced 1o the lowest enlisted grade. The )
[court's] ruling in that case was proved wrong by two later events. First, the Court of Claims subsequently denied a petition for back pay that

I8

rested on the assertion that such a reduction was erroneous. . Second, Congress promptly amended the Code by addmg article 58a, which
., Festored the Manua! provision that the [Coun of Mlhlary Appeals] had mvalldau:d ‘

ld (dxscussmg United States v. Simpson, 27C. M R. 303 (C.M.A. 1959)) (footnotes omm.cd)

PR

What Is a Plan?
Judicial Expansion of the Plan Theory
of Military Rule of Evidence 404(b)
in Sexual Misconduct Cases

Major Stephen T. Strong
Administrative Law Division, OTJAG

lntroductlon

The courts long have afforded spec1al treatment to the use
of uncharged misconduct evidence in the prosecution of

sexual offenscs;——éspcc1ally in cases mvblvihg de\daht sexual

n ‘bchawor 1, Sensitive to the difficulties of proof in these cases
*‘and to the prevailing belief that the perpetrators of sexual

crimes have a high rate of recidivism, many trial and appellate

1See Edward J. Imwinkelried, Uncharged Misconduct Evidence §§ 4:11-:18 (1984 and Supp. 1991).
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judges have adopted liberal views on admitting evidence of an
accused’s prior sexual offenses.2 Courts in several Jurls-
dictions have established express “sexual offense exceptions™
to the traditional proscription on using evidence of an
uncharged offense to prove an accused’s criminal propensity.2
In jurisdictions in which express exceptions have not been
established, judges often interpret existing evidentiary rules
expansively.4. Many commentators have criticized these
express and implicit jud1c1al exceptions as unJusuﬁed uses of
bad-character evidence.5 : , :

In sexuval misconduct cases, judges who desire to admit
prior offense evidence without resorting to an express
exception to the propensity evidence prbhlbmon frequently
rely on the plan théory of admissibility.5 Recognized at
common law? and’in Military Rule of Evidence'(MRE)

404(b),% the plan theory traditionally has permitted admission

of uncharged misconduct evidence to prove the identity and
the intent of the offender, or the occurrence of the criminal act
itself, when both the uncharged and the eharged acts were
incident to the same criminal plan.? As expanded by courts
tempted by prosecutors’ offers of compelling ‘evidence of
uncharged sexual misconduct, however, the plan theory often
is nothing more than a pretense for admitting evidence to
show criminal propensity.10

zId §4 14,

"1, i T

;-With its decision in United States v. Munoz1! the Court of

Military Appeals confirmed its place in the ranks of courts
that have expanded the plan theory. -In this case, the accused
appealed his conviction for sexually molesting his minor
daughter, A majority of the Court of Military Appeals

affirmed his conviction in a thinly veiled ratification of the,
use of propensity evidence. Senior Judge Everett assailed this:

decision in a.vigorous dissent,!2 but even his dissenting

opinion declined to advocate the tradmonally narrow apph—

cauonoftheplantheory P R B (I

This article’ w111 review MRE 404(b), the plan theory pf
admlssxblllty. and the use of the Pplan theory in mlhtary
practice.. Tt then will examine 'Munoz, its 1mpa<:t and a
proposed leglslauve solution to the dilemma courts face in
cases like Munoz.13

Iur

| Mlhtary Rule of Evndence 404(b) o

Mxlnary Rule of Evidence 404(b) is- 1dent1ca1 to, and’
derives from, Federal Rule of Evidence (FRE) 404(b).14 It
proh1b1ts the use of uncharged misconduct evidence as proof
of a person’s character to show that person’s proclivity to

commit a charged offense, but allows a-trial judge to-admit-
this evidence for other purposes.!S The rule expressly lists-

several acceptable purposes, including proof of plan.16 -

3See Chns Hunon Pnar Bad Acts Ewdence in Cases of Sexual Cantact with a Child, 34 S. D 1. Rev, 604 614 (1939) Appmxunalely 20 states recogmze, or have
recognized, this exception. See id. at 614 n.47." For a discussion of the exceptions used in California, Arizona, Rhode Island, and Florida, see Amber Donner--
Froclich, Other Crimes Evidence to Prove the Corpus Delicti of a Child Sexual Offense, 40 U. Miami L. Rev, 217, 225-33 (1985). The express exception trend has
been slowed and reversed in part by attacks on its rationales and by the adoption by many jurisdictions of Federal Rule of Ewdence (FRE) 404(b) see mfra note 14
which codifies the prohlbmm on pmpenmy evidence. See Imwinkelried, supra note 1, §§ 4:16-:18. :

4See Donner-Frochch :upra nole 3 at 221 Iames M. H Gregg. Other Acls of Sezual Mlsbehawor and Perversmn as Ewdence in Prosecutions far Sexual Offenses,
6 Ariz. L Rev. 212, 21213 (1965) ‘ o .

38ee Imwinkelried, supra note 1, §§ 4:13, 4:16; Nol.e Ewdence of Similar Tran.:aéuom' in Sex Crime Prasecuuon.v—A New Trend Taward Liberal Admissibility, 40
Minn. L. Rev. 694, 697-98 (1956). But see Office of Legal Policy, U S. Dep t of Iuslwe. Truth in Cnnunal Justice Series No 4, The Admlssmn of Cnmmal
Histories at Trial (1986), reprinted in 22 U. Mich. J.L. Ref, 707 (1989).

6See also Edward J. Imwinkelried, The Plan Theory for Admitting Evidence of the Defendant’s Uncharged Crimes: A Microcosm of the Flaws in the Uncharged
Misconduct Doctrine, 50 Mo. L. Rev. 1 (1985).

72 John H. Wigmore, Evidence in Trials at Commeon Law § 304 (James H. Chadboum ed., rev. ed. 1979).

8Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 404(b) [hen:maﬁ.eerl R  Evid.].

9See Charles T. McCommick, McCormick on Ev;dence § 190 at 559 (Edwa.rd W Clearey etal eds., 3d ed 1984)‘ see also infra notes 33-38 and accompanying text.
10See infra notes 42-47 and accompanying text; see also I_mwmke.lned, supra note 6, at 9-1{.

1132 M.J. 359 (CM.A.), cert. denied, 112 S. Ct. 437 (1991).
12]4d. at 366.

13See infra notes 110-19 and accompanying text. o

14Fed. R. Evid. 404(b); Manual for Courts-Martial, Umled Slal.es 1984 Mll R Ev1d 404(b) analys1s app. 22, at A22-32 [heremafteerl R. Evid. 404(b)
malysls] Federal Rule of Evidence 404(b) andMRE404(b) provxde, o

Evndence of olher crimes, wrongs or acts is not admissible to prove the character of a person in order to show that lhe person acted in
eonfonmty therewith. It may, however, be admissible for other purposes, auch as proof of monve. opponumty, intent, prepmuon, plan
‘ knowledge. ldenmy, or absence of nustake or accndent
15Mil, R, Evid. 404(b). '

1614, . ,
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'The'exclusionary first sentence of the rule comports:with
MRE 404(a)’s general prohnbmon on the use of character
evidence 'to prove conforming'acts.\? . This' prohibition pro-
tects against a verdict that is based on a pérson’s status, rather
than on his or her actual conduct.!® Tf an accused’s character
were a proper consideration for court members, the presump-
tion of innocence would have little meaning.!® Admitting
evidence of ‘uncharged misconduct creates the risk that this
crucial presumption will be diluted because the factfinder may
be influenced by inferences of the accused’s bad character,
rather than by evidence relating directly to the charged
offense;20 Military Rule of Evidence 404(b) forbids military
judges from taking this risk when admitting uncharged
misconduct would serve no purpose other than to show an
accused‘s cnmmal propensuy ' : I

The 1nclusronary second sentence of MRE 404(b) however
accepts the risk that a factfinder may draw improper character
inferences from uncharged acts if the admission of this
evidence would serve a purpose unrelated to establishing the
accused’s bad character. ‘In United States v. Brannan?! the
Court of Military Appeals provided military judges with a
three-step analysis for determining whether uncharged
misconduct evidence should be admitted under MRE 404(b).2
First, the evidence must tend to prove that the accused
committed the uncharged act.2? Second, the proponent must
offer the evidence for a specific purpose other than showing
the accused’s criminal propensity.2¢4 Third, the danger of

unfair prejudice must not outwelgh substanually the probabve
valueoftheewdence” RERE RN
ey . ‘ S : Rt

i In. subsequent dec1s10ns. the court expounded on the ﬁrst
two steps of the Brannan analysis: “In United States v.
Mirandes-Gonzales? it held that a proponent of uncharged
misconduct evidence can satisfy the first requirement simply
by showing that a reasonable court member could believe that
the accused committed the uncharged offense. Regarding the
second step, the court held that the list of permissible purposes
in MRE 404(b) is not exhaustive2? and clarified that, to satisfy
the second requirement, the proponent must offer the
uncharged misconduct evidence t prove, or to rebut, a fact in
issue at trial.28 Finally, in United States v. Watkins,2® the
colirt stated that an appellate court may consider ev1dence of
uncharged misconduct only for the purpose for which the
military judge originally admitted it. The court may not treat
the evxdence as if it had been admlued for another purpose..

Mllltary Rule of Ewdence 404(b) has produced a great deal
of appellate litigation since its inceéption'in 1980.30" Not
surprisingly, most decisions involving the rule have addressed
the second step of the Brannan analysis. To decide correctly
whether uncharged misconduct evidence will serve a
permissible purpose is a difficult judicial task. This difficulty
derives in part from the tendency of judges at all levels to treat
this critical evaluation of purpose-as a labelling exercise,
rather than a careful examination of the inferences that the

17Mil. R. Evid. 404(3) ("Ewdcnoe of a person’s character is not admissible for the purpose of proving that the person acted in confonmty therewu.h ona parucu.lar

occasion™).

18 See Imwinkelried, supra note 1, § 1:03.

19See Petition for Writ of Certiorari at 7-8, Munoz v. United States, 112 S. Ct 437 (1991) (No. 91-410). In his petition for certiorari, Munoz dlaimed that the
rmlmry judge unproperly admitted the evidence of Munoz's uncharged mlsconduct. See |d 'nus error, Munoz clanned vwlated his substanuve due-process right

to a fair mal by undermmmg the presumption of his innocence See id.

20See Steven A. Saltz.burg et al., Military Rules of Evidence Manual 460-61 (3d ed. 1991)

2118 M.J. 181 (CM.A. 1984).
2/d. a1 182-83, 185.

z’Ic:l at182..

”ld u 183 In Brar.nan, the court wamed prosecutors ngunst makmg “broad talnmlmc mcanlauons of words such as mu-.nt. plan or modus operandl when
offenng uncharged misconduct evidence. See id. i 185. In United States v, Brooks, 22 M.I. 441, 444 (CM.A. 1986), the Court of M:.hmry Appuls noted that a

permissible purpose may not exist until after the defense case is presenled

25Brannan, 18 MJ. at 185; see also Mil. R. Evid. 404(b) analysis at A22-32,

2626 M.J. 411 (CM.A. 1988) (citing Huddleston v, United States, 485 U.S. 681 (1988)).

27United States v. Castillo, 29 M.J. 145 (CM.A. 1989) The Manual for Courts-Martial also states that the list.of purposes in MRE 404(b) is not exdusxve See

Mil R. Evid. 404(b) analysis at A22-32.

Loy

28 United States v. Gamble, 27 MJ. 298 (C.M.A. 1988). Gamble involved a date rape prosecution in which the defense was consent. - The military judge admitted
evidence of an uncharged sexual assault to prove modus operandi. The Court of Military Appeals reversed, finding the uncharged misconduct eudence imrelevant

because neither identity, nor intent, was at issue. /d. at 303-05.

2321 M. J 224(CM.A) (applymg United States v, Rener, 37 CM.R. 329 334 (CM.A. 1967), to MRE 404(b)), cert. denied, 476 U.S. 1108 (1986).. ,

3°1he Mihtary Rules of Ev1denee entered into effect on 1 September 1980. See Manual for Coum-Mamal Umted States, 1969 (rev ed.), ch. XXVII (C3 1 Sept

1980).
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factfinder might draw from the uncharged misconduct.3:; This
mtsplaced focus has led to arbitrary judicial reliance on the
purposes listed in MRE 404(b), to a distortion of the
traditional theories of admissibility, and, pltimately, to a
widespread use of . propensity, evidence.32 - Nowhere is this
result clearer than in, cases dealmg with the plan theory of
admlssrbthty R S e

+: The Plan Theory of Admissibility
RIS PO S S BN AP TR S E T

Tradmonally. uncharged mtsconduct evtdence has been
admrssrble to identify. the accused as the perpetrator, to prove
the accused s criminal intent, or to prove that the proscribed
act actually occurred 3 In all three instances, the inferential
link between the uncharged acts and the object of proof is not
the accused’s character but a plan that required the accused to
commit both the charged and the uncharged offenses to attain
a specific goal.34 The uncharged misconduct may be used to
prove that a plan existed and that the existence of -this plan
decreases the probabilities that another actor, was involved,
that the accused’s intent was innocent, or that the criminal act
did not occur,?5, .For example, in a trial for a robbery accom-
plished with, a car,;evidence that-the accused stole the car
would be admissible to prove that the accused planned to
commit both offenses.3 Once the plan is established, the

be inferred from ‘the plan. The key to admissibility under this
theory is the accused’s adoption of both the charged and ‘the
uncharged misconduct as the means to attain a desired end.3”
Without this connection;, the only logical link between the
uncharged misconduct and the ultimate object of proof is the
accused’s apparent propensnty to commit similar cnmmal acts.38
Charged and uncharged offenses need not be smular or eon-
temporaneous for the plan theory to apply.?. These factors,
however, often serve as circumstantial proof: of the existence
of a plan-when direct evidence of the plan is lacking.40- For
example, in a trial for .the murder of an heir to a fortune, the
prosecutor may seek to use evidence of the accused’s un+
charged murder of another heir to show that the accused
planned to eliminate all the heirs and inherit the estate.4! -That
both victims were heirs to the same fortune is a similarity that
helps the prosecution to prove the existence of the plan. o
More frequently. however courts have used the s1m1larrttes
between charged and uncharged criminal acts erroneously.
They have relied on similarity alone as a sufficient condition
to admit evidence of uncharged misconduct under the plan
theory, ignoring the theory’s primary requirement that the
accused must have committed the charged and the uncharged
misconduct to further a common plan,42 : Accordingly,
although these courts have used the label “plan,” they actually

offender’s identity, his or her intent, or. the robbery itself may have admitted the evidence under pattern or course of conduct

31United States v. Duncan, 28 M.J. 946 (N.M.C.M.R. 1989), is a rare example of a court's careful evaluation of the inference intended by the offer of uncharged
misconduct gvidence. The Navy-Marine Corps Court of Military Review stated that it would exclude uncharged misconduct if the inference intended includes the
actor's character as a necessary step. /d. at 950.

32See infra notes 48-55 and accompanying text. P T TR

33McCormick, .supranote9 §l90 at 559, R {“_‘“:;‘;‘:‘. ORI 1‘.4!‘ P VL EE S ;‘,’ U
M5ee Imwmkelned supm note l §§ 3:20, 4: 20 5: 33 Professor Imwmkelned drsungmshes a sequenual pla.n—m which cne crime is 8 necessary predwate l,o
another—from a chain plan—in which no offense is a necessary predicate, but in which a strong inference of connection exists. /d. § 3:22. In both plans, the
accused must commit both the charged and the uncharged offenses to attain the goal of the plan See, ¢.g., United States v. Carrol, 510 F.2d 507, 509 (2d Cir. 1975),
cerl. denied, 426 U.S. 923 (1976) (finding sequential plan to commit one robbery as a trial run for another robbery); People v. Glass, 114 P. 281 (Cal 1910)
(finding chain plan to bribe enough city supervisors to ensure a favorable vote on an issue). Common-law courts often referred to these types of plans ag oommon
schemes.” See Imwinkelried, supra note 1, § 3:20. ‘

33See Imwinkelried, supra note 1, §§ 3:20, 4:20, 5:33.
36United States v. Leftwich, 461 F.2d 586 (3d Cir.), cert. denied, 409 U.S. 915 (1972); see also Lewis v. United States, 771 E.2d 454 (10th Cir. 1985j (adnutung
evidence of uncharged burglary of a garage, in which the accused stole a cutting torch and oxygen bottles, as proof that the accused planned to use the stolen
equtpmenl in" ¢harged robbery of ‘a post office); United States v. Kelley, 635 F.2d 778 (10th Cir. 1980) (admitting evidence of uncharged burglary, in which the
accused stole weapons from 'a pawn shop, zs proof that the accused planned to commit charged bank robbery); | Rice v. State, 605 S W d 895 (Tex Cnm App
1980) (admitting evidence of uncharged burning of bam as proof that the accused planned to commit charged insurance fraud). ‘

37S5ee Wigmore, supra note 7, § 304.

38See id. T A

39See Imwinkelried, sipra note 1, § 3:21. . The uncharged misconduct need hot occur before the d-targed offense. See, T People V. Knox 234 N E 2d 128 (]11
App. Ct. 1967) (admitting evidence of uncharged fravdulent loan in trial for larceny stemming from a prior loan).

‘°SeeW1gmcre.supmnote7 5304 B AT R FE A i

‘1See Imwinkelried, supra note 1, § 3:22.

42See, e.g., United States v. Sullivan, 911 F.2d 2 (7th Cir. {990) (admitting evidence of prior bribery ‘solicitations in triat for bribéry); United States v. Baykowski,
615 F.2d 767 (8th Cir. 1980) (admitting evidence conceming pattem of burglaries in trial for storing stolen property) United States v. Masters 622 F. 2d 83 (4th
Cir. 1980) (admrtu.ng evidence of prior ‘illegal firearms dealing intrial for illegal firearms dealing); see also Imwinkelried, supra note 1,§3:23. R
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theories of admissibility that: essenually are md15t1ngmshable

from the prohlblted propensrty theory 43

}

'I‘he lrkehhood of a multxstage plan in sexual m:sconductj
cases is very low, especnally in cases in which the accused has.

preyed on family, members Almost - mvanably, an accused'

repeated sexual offenses can be explamed only by hxs or her

propensity to c0mm1t these offenses—not by a plan
encompassing the charged and the uncharged offenses.

That the courts frequemly apply the plan theory unproper]yr

in prosecuuons of child molesters and other criminal sexual
deviants ls not surprlsmg 44 Compelhng facts problems of
proof and conﬁdence in the reliability of pnor sexual offense
evidence have led to widespread judicial misuse of uncharged
m1scdnduct evidénce in sexual misconduct cases.4S ‘All oo
often, the plan theory has been the vehicle of chonce for

admitting uncharged incidents of sexual mlsconduct snmply'

because the uncharged incidents were srm:lar to charged
offenses46

I . .
I |-

A practical explanation may account for the courts’
repeated uses of the plan theory to admit uncharged sexual
misconduct evidence. In many cases of familial child
molestation in which the accused has denied the criminal
conduct completely, the only disputed question is whether the
criminal act actua]ly occurred.’ Evidence of the accused’s

uncharged misconduct is not admissable to prove 1denuty, .

mtent. motive, or opportunity because these matters are not in
issue. This evidence, however, is admissable under these
circumstances to prove the existence of a plan.47 Judges often
find that skirting the propensity evidence 'prdhibiti'on by
labelling a pattem or course of conduct a “plan™ is much
easier than overcoming the more obvious relevance problems
that usmg other thebnes would entail.

43See Imwinkelried, supra note 1, § 3:23,

The Plan Theory in Mlhtary Practlce

a0

Confusnon and mconsxstency have been the hallmarks of
judicial applications of the plan theory in military practice. In
some cases, determining whether the court used .the plan
theory improperly or whether it intended to rely upon another
theory entirely is difficult because the court used key terms
1mprec1sely 4% The most 'notable example of this imprecision
is the occasional tendency of trial and appellate judges to
confuse the terms “plan” and “modus operandi.” Some
judges use these terms as if they were interchangeable,* even
though they actually represent two separate theories of admis-
sibility. Evidence of modus operandi—ofien referred to as a
criminal’s signature—logically is relevant to prove an
offender’s identity and intent, but not to prove the criminal act
itself.30 . To use that theory to admit uncharged misconduct
when only the proscribed act is at issue is improper; in this
instance, the factfinder can infer from evidence of the
uncharged act only -that:-the accused has a propensity for
criminal behavior.5! On the other hand, the plan theory may

" be used to admit uncharged misconduct evidence to prove that

the criminal act occurred. - Accordingly, confusing the terms
“plan” and *‘modus-operandi” increases the chance that evi-
dence of uncharged misconduct will be admitted erroneously.
- Even when judges clearly intended to find evidence admis-:
sable under the plan theory, their applications of the theory
have been inconsistent. Only in a distinct minority of opin-
ions have the Court of Military ‘Appealss2 and courts of
military review33 applied the plan theory correctly. Far more
frequently, an opinion simply identified a series of similar
offenses as evidence ‘of a “plan™—even when these acts
clearly lacked the essential connections to'a common objec-
tive that make a plan a permissible noncharacter link between

“See, e. g Hnnoock v. State, 664 P. 2d 1039 1041 (Okla Cnm App 1983) (usmg plan lheory to ndmu ewdenee of pnor sexual acts when no ewdence of a plan
existed); Daly v. State, 665 P.2d 798, 801 (Nev. 1983) {using plan theory to ldmn uncharged seaval offense ewdenee when no evidence of a plan e:usl.ed) State v.-
Sills, 317 S.E.2d 379, 384 (N.C. 1984) (same); see also Imwinkelried, supra note 6; Donner-Froelich, supra note 3, at 221

o

43 See supra notes 1-6 and accompanying text; Donner-Froelich, supra note 3, at 221-25,

“See .vupra note 6 and accompanymg texl
‘7S¢¢ Imwmkelned supranote 1,8 4 21

48See infra notes 49, 66-67 and accompanying text.

49See, e.g., United States v. Holt, 21 M.J. 946, 948 (A.F.C.M.R. 1986) (referring to evidence of a plan as “sufficiently distinctive to be viewed as the *fingerprints’
or the ‘signature’ of the person charged™), petition for review denied, 24 M.J. 54 (C.M.A. 1987); United States v. Logan, 18 M.J. 606, 608 (A.F.C. MR 1984)

(stating that evidence offered to show a plan must establish modus operandx)
50See Imwinkelried, supra note 1, §§ 3:10, 4:01-:21, 5:31. .
51See id. § 4:03.

szSee uy'ra notes 60-61 64-65 and accompanymg I.exL

’3Su eg. Umled States v. Ca.ldwell 23 M.1.748 (A E.CMR.) (holding that evidence that the accused repealedly coerced sexual favors from subordinates did not
establish a plan), petition for review denied, 24 M.J. 451 (CM.A. 1987); Umted States v. Rappapon 19 M.J. 708 (A F C.M.R ) (holdmg that eudenee of several
adulterous affairs did not cnabhsh aplan), affd, 22 M J. 445 (C.M.A. 1986).
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uncharged misconduct and the object of proof 54 /Intentionally
or unintentionally. these decisions have ratiﬁed the admission
ofpropensuy evidence in cotirts marual i b dobnne
o el el ot ol o o one d
i The patfern’ that emerges from t‘his ‘relauvely small sample’
of ¢ases resembles the ‘decisional pattems in‘civilian juris-:
dictions.55. ‘A ‘military court most' likely' will: apply the plan:
theory improperly ‘when an accused is charged with sexual
misconduct and the court'can find no other theory for
admitting evidence of the accused’s ancharged misconduct.” A’
review of Court of Military-Appeals decnsmns mvolvmg the’
plan theory lllustmtes thts tendency clearly R R T
ORI oo ol oy
Before it: decxded Munoz: 'the Court- of Mthtary Appeals’
dealt with the plan thecry ‘of MRE 404(b) on'several occa-'
sions.” In -United States v. Brannan56.and United States v.
Brooks,57 two illegal drug cases, the court used only ‘a simi-
larity 'analysis to decide whether ‘a plan existed.: In Brannan,'
the ‘court correctly found that no plan had existed, but reached
this' decision for ithe wrong reason.’ It apparently did not

consider whether the accused actually resolved to commit -

several charged and uncharged marijuana transfers, uses, and
possessions to‘accomplish a ‘specific ‘goal.+ ' The court stated
only ‘that the offensés had not been sufficiently similar to
support the inference of a plan.5® In Brooks, the court upheld
the admission of evidence that the accused had committed two
uncharged drug -sales and an uncharged purchase. . The court
discussed only similarity in finding what it termed-a plan
encompassmg the charged sale and all of the nncharged acts.5?.
e ll‘ \:tt‘\"“‘l.‘ Vv“'ﬂ'""{,u.k

The court s best discussion ol’ the, plan theory appears in a
decision that-it rendered on the day it.decided Brooks, ;n,
United States v, Rappaport,® a case that involved a4 doctor.
charged with engaging in adulterous relationships with, ;several
of his patients, the court rejected the use of the plan theory to

i FhrJ’

adrhit-evidence of ‘an lincharged illicit:dffair:between the
doctor and another patient, - The court-found that the evidence!
of the similar affair “did not . . . establish a plan or. overall
schemé of which the’ charged oﬁ‘enses were part ” but *“tended
[only] to éstablish propensity:s! For thé first time, thé couri’
shlftéd its focus from'the simllanty between chafged and!
unchatgéd offenses to 'the- inferences ‘that ‘a factﬁnder mxght
draw from ewdence of uncharged mlsconduct R

RAR o SRR

Slgmfncantly. Rappaport ts the only plan theory case 10
come before the court at the requeSt of the' Government. The
An- Force Court of Nhhtary Review had rejected the | use of the
plan theory in thts case in an opmxon52 that obv;ously
mﬂuenced the later decxsxon of the Court of Mtlltary Appcals
Moreover although Rappapart could be classed ‘as a sexual
mlsconduct case, it mvolved only consensual sexual actmty
amgmg adults. Ftnally. J udge Sulhvan, who later stretched the
slmxlanty analysns to the breaking pomt in Munoz, dxd not
participate in Rappaport 63 All these factors explam why
Rappaport did not represent a turning point in the court’s
application of the plan theory. In short, Rappaport was a case
without much at stake; it did not tempt the court to expand the
plan theory as did later cases in which the propensnty evtdence
wasfarmoreeompelhng S b r o pedtan gy

4 on T T T IR TIE PSS

After decu:lmg Rappaport, the court remmed lIS focus 10 the
sxmﬂanues between charged and uncharged offenses. . In the.
decisions it t'endered between Rappaport and Munoz, the court,
applied the plan: theory properly in only one case. : In United.
States.v.. Thompson64 the court rejected the use of the plan
theory, to;admit evidence of an accused’s uncharged miss,
conduct when the :accused’s motives for, comrmttmg the
uncharged. offenses clearly dlffered from his motive for com-,
mitting the charged offenses.$3,.Of the five cases lbetween_,
Rappaport and Munoz in which the court affirmed improper

SO Vamyg ey B bl 76

34 See infra notes 56-59, 66-79 and accompanying text; see also United States v. Orniz, 33 M.J. 549 (A.CMR. 1991) (holdmg that evidence of a prior course of
child inolestation could ¢stablish'a plan); United States v. Rath; 27 MJ 600 (A:C:M.K."1988) (same), peuimn for iev:ew denled 29 M.I 284 (C.M A. 1989)‘
United States v. Saul, 26 M.T. 568 (A F.C. M.R.) (same), pemwn far nvtew demed 27 MJ 434 (C M, A. 198 ) o

55See supra notes 44-46 and acoompanymg t:xt.
5618 M.J. 181 (CM.A. 1984).

TR T L A T S IR ' llﬂ"l.‘,‘vff"..' oy L' BT

Loowerwmas, s - oD g antl (RS SA IE N IS VSN SINEEEELIE SO

5122 MJ. 441 (CM.A. 1986). In Brooks, the uncharged drug sales and the uncharged drug purchase were similar because they were accomplished with the same:
accomplice. /d. at 443. No evidence suggested that the uncharged purchases involved the drugs that the accused subscqucnt.ly lold inthe charged sales Id If that

had been the case, a true plan that would have encompassed both offenses might have existed.

58Brannan, 18 M.J. at 184.
5922 M.J. a1 443-44,

6022“]’ 445 (CMA !986) R N RSN SR T R B R P O
{ PO b

[T T B B VS A ERRRIY B ST

614, at 447

(Vo

62United States v, Rappaport, 19 MJ. 708 (A.F.CMR.), aff'd, 22 M.J. 445 (CM.A. 1986).

63Rappaport, 22 M.1. at 447.
5430 MLY. 99 (C.M.A. 1990).

651d. at 101-02. Thompson was charged, inter alia, with six specifications of making and uttering checks with jntent to defraud. Jd. at 1100. At trial, the military.
judge admitted a swom statement that Thompson had made one year before he committed the charged offenses; in this statement Thompson ncknowledged writing
scveral other bad checks. [d. Judge Cox, wnung for an undivided court, noted, "The . . , determination that [the yncharged bad-check offenses] were part of an
on,gomg gehcmc was, quesuon-beggmg when the a.llcged pmblems whxch othenv:se [mlght have provxded] 8 motive or, intent for wntmg bad cheeks were
resolved over a year before” the accused commitied the charged offenses. ld at101. 5”‘ R TR T C N RN Ut P R T B .

b -’”l*
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-uses of the plan theory.three involved sexual misconduct.- In

“the other two cases, United States v. Jones®s and United

-States v. Rushatz,5? the court affirmed the admission of
- evidence to prove spurious plans ‘that, respectively, involved
smular but unrelatcd. drug transacudns and frauds ‘

% In two of the three sexual mrsconduCt cases, Umted States

v. Hicks® and United States v. Reynolds,‘59 'the court’s appli-
cations of the plan theory were not only improper, but also
unnecessary Each of these acquaintance-rape cases involved
‘uncharged, 'similar offenses that prolnded the Government
- with ample- 'modus ‘operandi evidence." *Moreover, because
* intent was at issue in Hicks and Reynolds the modus operandi
theory was available to the court in each case. ' Nevertheless,
the court essentially ignored this valid theory of admissibility
“and the absence of any evidence that Hicks and Reynolds
-actually formed Iplans ericompassing their.charged and
‘uncharged offenises. Instead, the court looked to the similar-
ities between the offenses to find plans in both cases. In Hicks
‘the court also acknowledged that the uncharged misconduct
was probative of mddus operandi,?® but in Reynalds the court
relied exclusively on the plan theory ey ¥

T

The thtrd sexual mnsconduct case. Umled States V. Mann

was an interesting precursor to Munoz. Like Munoz, Mann
was charged with molesting | his young daughter. . Mann
evrdently ~had comrrutted srmllar uncharged acts of. sexual

‘ abuse on the grrl and on her brother over a ﬁve-year perlod

Because Mann denied that he had committed the charged
“acts,”? neither identity, nor intent, was at issue. thh only the

';4 . ‘

acts in dispute, the modus operandi theory was not avail-
.able.74 Instead, the military judge used the similarity between
-.the charged and uncharged offenses to find a plan and then
-admitted the prior offenses.”> On appeal, the Air Force Court

. -of Military Review accepted wrthout further analysts Mann’s

. argument that the uncharged offenses were not *‘close enough
in time, place, or circumstances to be relevant”s, and rejected
“the. finding that a plan had, existed. Nevertheless, the court
. found the mxlnary Judge § error harmless and affirmed Mann s
" conviction.”” ' The Co of Mllltary Appeals agreed with the

" mllltar_y &udge It' held that the accused had molested both

‘children pursuant to a1common plan although it also
remarked that it would havé excluded the unchatged mis-
.conduct under MRE 403.78 Like the Air Force court, the
" Court of Mthtary Appeals found harmless error and affirmed
 Mann's convrctxon 7 'Ina Efﬂew ‘of his Munoz dissent, Senior
J udge Everett echoed the Fore court in 'ﬁndmg o plan 0

fl,’ o T I- e : i
‘ The Case of Umted States v. Munoz

The foregomg discussion 1llustrates clearly that the

' 'expansxve mterpretatlon that the Court of Military Appeals

applied to ‘the plan theory in Munoz. did not ongmate in that
_decision.’ Although the court’s earlier opinions were not

.. completely consrstent. they demonslrated the court's tendency

. to use a mere s1m11ar1ty between charged and uncharged
offenses to find cvrdence of a plan. even when this similarity
lacked loglcal relevance to prove. anythmg other than criminal
propensrty Munoz. however, was s1gmﬁcant because no less

“32 MJ 155 (. M.A 1991) In Jane:, lhc sccused rouunely |oId cocaine at the same street comer. Although Jones was charged with only one sale, the military
judge admitted evidence of three uncharged sales that Jones had made at the same location as proof that Jones planned 1o distribute ‘cocaine on that comer. /d. at
156-57 The Court ot' Mtluary Appeals subsequemly nfﬁrmed thxs mling See id. at 157

L 613 MJ. 450 (C.M A 1990) In Rushatz, the aecused helped levenl l.u:utenants in succesnve ofﬁcer basu: courses l.o ﬁnd off-post npartmems "He told them that
they lawfully could claim lodging expenses at the raximum per diem rate, even though they actually paid less than that ‘amount for rent.’ He then charged the
lieutenants “back rent™ for the difference. The charged offenses involved licutenants that were attending the same course. The military judge admitted evidence of

. anidentical, unchargedfraudmvolvmgnhcutmantmlnearhercourseasproofofnphn, Id. a2 457. 'lheCourtofohtaryAppeals affirmed. Seeid. .

- 6824 MJ. 3 (CM.A.), cert. denied, 484 U.S. 827 (1987).: - 1 & St e
6929 M.J. 105 (CM.A. 1989).

T0Hicks, 24 MJ. st 7. Hicks, & sergeant in the Marine Corps, was charged with raping & subordinate’s girlfriend. Before he committed this offense, he allegedly
extorted sexual favors from several female subordinates by abusing his authority as a8 noncommissioned officer. At trial, the military judge held that Hicks’s prior,
uncharged acts were relevant 10 prove a plan because Hicks used 2 similar form of coercion to effect the rape with which he was charged. /d. a1 7. ‘The Court of
Military Appeals found no error and affirmed Hicks's conviction. /d. These acts Jegitimately could have been used to show the accused’s intent to foree the v1ct1m
to enter his room. See id. at 4-5.

¢ ‘ .
RO "

" Reynolds, 29 MJ. at 110. Reynolds had a very distinctive way of getting his dates to come to his quarters. where he would rape them. The court held that
evidence of an uncharged rapc was relevant to the issue of whether the accused had & “predatory mens rea,” but it also concluded that this evidence was probative
of & plan because the charged and uncharged offenses were so similar. /4. at 109-10. ,

7226 MLJ. 1 (C.MLA.), cert. denied, 488 U.S. 824 (1988).
BId. a4

74Evidence admitted under the similarity-based modus operandi theory logically is relevant only to prove identity and intent. See generally Imwinkelried, supra
note 1, §§ 4:01-:21.

5Mann, 26 MJ. at 4-5.

76 United States v. Mann, 21 M.J. 706, 710 (A.F.CM.R. 1985), aff'd, 26 MJ. 1 (C.M.A.), cert. denied, 488 U.S. 824 (1988). PEENT
g,

8Mann, 26 MJ. at 5.

]d.

%0]4. a1 5-6. e SR
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ithan twelve years elapsed between the accused’s charged and
= uncharged acts of séxual misconduct.8!: By finding that these

“‘rémote, unconnected offénses were ‘part of a ““plan;”s2/ ithe
{ majomy inadvertently exposed the 1llog1c of the srmtlanty
‘ analysrs with a clarity lacking in ‘previous decisions. " This
" extreme expansmn of the plan’theory provokéd ‘a'scathing
! dissent'from Senior Judgé Everett.8? ' It also raised the'' ques-
' tion of whether Munoz effectively ‘established 'an e:tcéptxon o

“the propensrty evndence prohtbmon for prosecutions of

" individuals, ‘accused of sexual offenses This ‘questton is

partlcularly unportant in ltght of a'radical proposal that ?udge
\ Cox advanced in his concurnng opmron L

. Munoz was charged w1th comrmtttng mdecent acts upon his

' ten-year-old daughter.. . The Government alleged t.hat Munoz
“had, placed his hands on her bréasts or her vagma on four
occasions in 1987.85 The accused denied ihat he was guilty of
any misconduct.36 The trial counsel sought to admit evidence
that the accused similarly had:fondled the victim's two older
sisters at least twelve years before he committed the charged

, offenses.87 Finding that Munoz had acted in ‘accordance with

“.a plan to abuse his mrnor daughters sexually. ‘the mtlttary

‘ “judge admitted the test1mony of one of the older daughters.
“The judge based this finding on the similarities he _perceived
between the charged and uncharged offenses—spectfically,
‘the comparable ages ‘of the victims when’ Munoz molested
‘them, the common sitas of the offenses ‘the’ analogous
_ circumstances surroundmg the commissionof ‘€ach 'offense,
" and the similarities between the séxudl acts themselves.5 ‘The

*‘military judge excluded the- testimony of the other older
daughter on MRE 403 grounds.39

| Chief Judge Sullivan's Léad Opision "7

o Chief J udge Sullivan’s opinion continued the court s

: practhe of | usmg the plan theoryl 1o, tmplement an expansxve §

'f" Pl

t..approach to thé admission of uncharged misconduct evidence.
‘:u'In;ﬁnding a plan-in the mere ‘similarity between the charged
1-and ‘uncharged: affenses,?? the court remained within the
1. textual framework of MRE 404(b), but abandoned the rule’s
logical underpmmngs .Following a pattern typical of specious
plan decisions, the Chief Judge declined to look for a logical
. connection between the accused’s past misconduct aod the
charged offenses TR TAE ,u,‘ VY b T Asi
' Chief Judge Sulhvan c1ted Professor ngmore $ treause to
: Jusufy hJS rehance on the s1mrlar1ty between the charged and
uncharged offenses 9L Wrgmore s book however, sunply dxs-
. cusses the use of common features of. charged and uncharged
offenses to prove that an accused planned to achreve a goal
that required the accused-to commit these offenses.%2 It
. ishould not, be read to dispense with,the requirement, that the
i accused must have committed both :the charged and the
--uncharged offenses to attain this goal. Similarity between the
+ '‘offenses sometimes may be used to prove circumstantially
i that the accused ‘acted according to a plan;?3.but it ‘does not
.rdefine a plan per se.  In. Munoz—as in most sexual: abuse
cases—the accused did not strive to ‘achieve a goal that:he
could accomplish only by committing the charged and the
uncharged dffenses ‘Each ‘offense that Murioz committed was
“'the product of ‘a separate goal of sexual grauﬁcatton that he
& accomﬁhshed through the execution of 2 separate plan ‘In this
| “context, the similarity between the offenses at'most proved
only a'modus operandz The Government could prove no
common plan because no common plan ever éxlsted to be
‘proven,

Chief Judge Sullivan addressed the ‘tw'e'ive'}ea} gap

e between the charged and uncharged offeénses, but did so only
o ', m the context of lus flawed, s1m11arlty based analysrs of the

plan theory He reasoned that, because the victim and her
S1ster were abused at srmllar ages the ttme that elapsed

' oo T ! : !

81 Munoz, 32 M.J. at 364. The majority descnbed t.he period between the offenses as “at least 12 years. Semor Iudge Everett described the penod as "15 years™ in
his dissenting opinion. See id. at 367. In his petition for certiorari, Munoz claimed a gap of “12 1o 18 years.” . See Petition for Writ of Certiorari at 3, Munoz, 112

S. Ct. at 437 (No. 91-410).

. ”Munoz, 32 MJ. at 364. .. MR

! .83]‘1 l1366 “_‘ . “‘.‘ o 2 !‘ -'l- B '-w"’;; n’\‘m o
8414, 51365, '

Bl v

86]d.
871d. a1 360, 363.

~880d at 363, | v n e bl
831d. a1 361.
90]d, a1 363-64. REREEN B IR RN R
9/d. at 363.
92See Wigmore, supra note 7, § 304.

93Se¢e supra notes 40-41 and accompanying text.
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between the incidents in which they were abused was of no
concern.% When -examined under the traditional plan
analysis, however, the twelve-year gap reveals the extent to
which the majority had to stretch to affirm the admission of
the uncharged misconduct evidence. That the accused acted
pursuant to.a common plan would have been unlikely even if
only a short period had passed between the offenses. The
twelve-year gap between the' offenses, however, rendered the
notion of a plan ermrely msupportable To claim that Munoz
contemplated fondlmg his youngest daughter when he fondled
the older one is absurd—the victim of the charged acts
actually had not been born when Munoz molested her older
sister.95 |

J’udge Cox's Concurrmg Optmon

J udge Cox’s opinion?% essentially called on the Court of
Military Appeals to abandon MRE 404(b) in sexual offense
cases. Under his approach, evidence that an accused com-
mitted an uncharged sexual offense similar to an offense with
which the accused was charged ordinarily would be
admissable, subject only to the MRE 403 balancing test.? He
described this type of evrdence—especrally evidence of
deviant sexual misconduct—as “powerful circumstantial
evidence” that often is needed to corroborate the victim’s
testimony about crimes committed in “secrecy and privacy. »98
Judge Cox’s proposed exception to MRE 404(b) also was
motivated by his apparent concern over the mtellectual
dishonesty of admitting evidence of similar, uncharged sexual
offenses under the guise of a plan and by his manifest doubt
that “evidence about one’s sexuality is really ‘character
evidence.’”99 Significantly, these justifications resemble
those -used in civilian jurisdictions that have recognized
express exceptions to the prohibition on propensity
evidence.1® Finally, Judge Cox drew support for his position
from pending federal legislation in which several leading

%4Munoz, 32 M.J. a1 364. .
93]1d. at 360, 367; see also discussiou supranote 82.

% Munoz, 32 MJ. &t 365. ’

14,

981d. a1 365, 366.

99]d. at 365 n.1.

100See supra note 3 and accompanying text.

101 Munoz, 32 MJ. at 366 n.2; see infra notes 112-17 and accompanying text.

1028¢¢ supra notes 56-59, 66-79 and accompanying text.

lawmakers have proposed ihe creation of & new Federal Rule
of Evidence.191  Under proposed FRE 414, evidence of

‘uncharged child molestations could be admitted in a prose-

cution of that offense to prove any matter to which the
evidence'is relevant, mcludmg the accused s procllvrty to
abuse children sexually.

Judge Cox’s concurring opinion is both refreshing and
troubling. The Court of Military Appeals repeatedly has
affirmed the admissions of propensuy evidence under the
pretext that this evidence tended to prove plans.122 Judge Cox
properly demanded an end 1o this charade. Even so, his pro-
posed ‘solution’ to the dilemma that mrhtary judges face in
cases like Muno:z is wrong. Even if the military jusuee system
should recognize an excephon to MRE 404(b), this exception
should not be created by the Court of Mrlrtary Appeals.
Although Judge Cox’s approach would moderate the current
distortion of the plan theory by limiting that drstomon ta
sexual offenses, it also would run contrary to the law. Absent
a conflict with the Constitution or the Uniform Code of
Military Justice, a provision of the Military Rules of Evidence
is binding authority193 that should be followed by judges at all
levels.

' 'Se_nior‘ Judgé Everett's Dissent

" Although Semor Judge Everett strongly criticized the
majority decrsron 164 his oprmon best may be viewed as
limiting, rather than repudiating, the majority’s expansive
approach to the plan theory. After pointing out the illogic of
finding a plan when the offenses occurred so many years
apart, the Senior Judge stated that he also was uncomfortable
with the majority’s conclusion that “enough common factors
existed between the charged offenses and the prior acts that a
comparison demonstrate[{d] a common scheme or plan,”105
This concern with similarity in a case in which no common

185ee Uniform Code of Military Justice art. 36, 10 U.S.C. § 836 (1988); Mil. R. Evid. 103; Manual for Courts-Martial, United States, 1984, analysis, app. 22, at
A21-2; see also Frederic L Lederer, The Military Rules of Evidence: Origins and Judicial lm‘erprelauon, 130 Mil. L. Rev. 5,27 (1990)

108 Munoz, 32 M. at 357

105/,
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features could-demonstrate the logical connection between the
pffenses that would have typified a trueiplan indicates-that
Senior Judge Everett did not ahandonthe court’s spurious
plan analysis, -His discussion. of similarjty shows that-he did
not appreciate how. narrowly the plan thepry should be applied
or how rarely the theory is appropriate to use. in cases like
Munoz.

3

s i 21 nanign v (PN T D TH E IR S 1 B I
“ ,Read together, LSemor Judge: Everett s dissents in Munoz
and jn-Mann!%—which involved a ﬁve-year gap. between the
charged and uncharged offenses-—rmply that the Senior Judge
would find a plan whenever the, charged and uncharged
offenses are. srmtlar and clpse in. trme Thrs mterpretatron
comports with his finding of a plan in several cases, 07 based
solely on the similarities between e charged and uncharged
offenses, when these offenses we Ly not as remote as the
offenses in Munoz or 'Mann Although Senior’ Judge Everett
cited'Rappapori 1% in his Munoz dissent, 1 he did ‘so in the
coritext of his diScussion of ¢ommon features All he truly
appeared 16 say Wa¥’that the offensés it Rappaport were not
sufﬁcrently similar to justify the finding of a’ plan "He made
no effort 0 v1nd1cate the lradmonal plan' analysrs S

[N PR ST
2 i o o

A Legislative Solution to the Munoz Dilemma )

Several members of Congress. are aware-of the dilemma
that a judge faces when a correct appllcatton of existing rules
of evidence would require the judge to exclude compelling
evtdence of an at:Cused's prtor sexual offenses Intendmg to
ensure the admtssron of what they belreve to be relevan{

llt\

.

. ‘ v,
TEd : f SRR B L S O H

10626 M.J. 1, 5(c M.A), cert. derued 4ssus 324(1933)- S

R S LT LIS T

‘those crimes. 1z’

e

propensity :evidence, without forcing -judges o bend or break
the law, these legislators proposed an amendment to the
Federal Rules of Evidence.!19. The amendment, featured in

seven bills lnu'oduced in 1991,111 would create FRE 413 and

FRE 414, These new rules would permit Federal l:nal judges

‘to admit evrdence of uncharged sexual assaults and child

molestauons for ‘any relevant. purpose in prosecutrons for
Although one relévant purpose would be t6
show an accused s. prochvrty to commit sexual offenses 113
the text of the proposed amendments indicates that a judge
still could exclude uncharged acts under FRE 403114 ‘Because
these rules Would override FRE 404(b),!15 ‘judges no longer
would fee! compélled to éxpand the plan theory in the sexual
offense prosecutions to which the new rules would apply. In
other cases, however, FRE 404(b) still would prohibit
propensity evidence. In these cases, the judicial temptation to
admit evidence of:uncharged misconduct under the pretense
that 1t proves the existence of a plan would survive unabated

V-a':;‘,r(" B

Whether ‘these proposed rules should be added to. the
Mrhtary Rules of Evidence is a question beyond the scope of
this article. - The dilemma Munoz poses is clear, but this
change should be made only if, Congress and the President are
convinced that the juridical interest in barring propensrty
evidence from the courtroom!!$ is less compelling. in- prose-
cuuons of sex offenders than in other criminal cases.... This
questton presently is the subject of heated debate in the legal
commumty 117 Proponents of the new rules argue that similar
offense evrdence is hrghly relevant and necessary m sexual
offense prosecutrons 18’ Opponents respond that the problems
of proof and recrdrvrsm in thrs area are not suffrcrently umque

sy

107 See Umted States y Jones, 32 MJ [15,5 (C M. A. 199,1): Umted States v. Rushatz 31 MJ 450 (C M A 1990). Umted Srater v. Reynolds 29 M.J 105 (C M.A
1989), Umted States y, H.lcks 24; MJ 3 (C M.A 1987) Umted States v Brooks 22 MI 441 SC M. A 1936)I see also Supra notes 57 66-67 70 71 and

ccornpanymg text

SR R A M R I T

19322MJ.445.(C.M.A. 1986):2n ¢ o i e

109 Munoz, 32 MJ. a1 367.

b e
1105, 137 Cong. Rec. $4925-03 (daily ed. Apr. 24, 1991) (letter from W. Lee Rawls, Assistant Attomey General for Legislative Affairs, to Sen. Dole).\

T Lo . : S e ST Y - v A .
115§, 472, 102d Cong., Ist Sess. § 231 (1991); HR. 1149, 102d Cong., Ist Sess. § 231 (1991); HR. 1400, 102d Cong,, 15t Sess. § 801 (1991); §. &35, 1024'Cong.,
1st Sess. § 801 (1991); S. 1151, 102d Cong., 1st Sess. § 801 (1991); S. 1335, 102d Cong., Ist Sess. §301 (1991); H.R. 3463, 102d Cong., l‘st,‘SeAss. §.1(1951). .

112Proposed FRE 413 provides, “In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of
another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.” See, e.g., S. 472, 102d

Cong., st Sess. § 231 (1991). Proposed FRE 414 makes the same provision for child molestation prosecutions. Jd. A

1135e¢ 137 Cong. Rec. 52146, $2206 (daily ed. Feb. 21, 1991) (statement of Sen. Dole).

I R

e T e A

114 Proposed FRE 413 and proposed FRE 414 provide, “This rule shall not be construed to limit the admission or consideration of evidenci under any other rule.”;
R RO (R

See, e.g., S. 472, 102d Cong., It Sess. § 231 (1991).

115S¢e 137 Cong. Rec. S3191, $3239-40 (daily ed. Mar. 13, 1991) (statement of Sen, Thutmond), "+ "1 1l emw tai s

116S¢e supra text accompanying notes 18-20.

17 §ee supra note 3 and accompanymg text o

(PO IR TR FRIT ST Y (R X €] U AT
B A TR OO N S ER VT |

L . LRI

avge oo b SR T R sk, T

SO AR YR A e e e bl T Ly

TR W PRI T AT

1188¢¢ 137 Cong. Rec. E3503-04 (daily ed. Oct. 21, 1991) (statemem of Rep. Molinari). Representative Molinari commented that “[s]exual assault and chlld
molestations do not ordinary {sic} occur in the presence of multiple credible witnesses,” adding that “the perpetrators of these crimes are often free to répeat their
offenses with other unsuspecting victims.” /d. at E3504.
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to justify the use of propensity evidence in one class of
offenses.!!? The outcome of this debate—not just concern
over judges who refuse to follow existing law—-shou]d
determine whether thcsc changes are madc

. Conclusnon and Recommendatlons

Recent changes to the composition of the Court of Mihtary
Appeals“’0 may bring new and unforeseen revisions to the
court’s interpretation of the plan theory. At present, the court
has continued to eschew the traditional analysis, failing to
recognize that the accused’s charged and uncharged offenses
necessarily must be linked to a common goal. Instead, the
court has applied a spurious “plan” analysis that focusses only
on similarities between the offenses.

The breadth of the analysis the court may adopt in future
decisions cannot be predicted.!2! In Munoz, Chief Judge
Sullivan appeared willing to find a plan whenever evidence of
similar conduct exists, no matter how much time has elapsed
between the uncharged and charged offenses.22 Senior Judge
Everett, who would rely on simple similarity to find -a plan
only when the charged and uncharged acts are close in time,
has left the court.!23 In cases of sexual misconduct, Judge
Cox would bypass MRE 404(b) and the plan theory alto-

gether. ‘He would admit similar acts of uncharged mis-
conduct freely, subject only to the MRE 403 balancing test.124

*The scope of the plan theory in the military is a matter of
more than academic interest. A return to the narrow tra-
ditional analysis would ensure that evidence of an accused’s
uncharged misconduct would be admitted only to prove an
issue other than criminal propensity.12S Many military Judges
however, currently admit as proof of plans uncharged mis-
conduct evidence that actually proves nothing but propensity.
This practice conflicts not only with common-law evidentiary
principles, but also with MRE 404(b). Although it occurs
most commonly in cases of sexual misconduct, courts also
expand the plan theory in prosecutions for other offenses.126

If the uncharged misconduct doctrine must be changed to
eliminate problems inherent in the prosecution of sexual
offenses, this change should not be made by the judiciary.
Proposed changes!? that would permit military judges to admit
propensity evidence in cases of this sort should be studied
carefully. 'If they are necessary, they should be added to the
Military Rules of Evidence by executive order. Until then, the
Court of Military Appeals, the courts of review, and military
judges should apply the traditional plan theory analysis to avoid
adm:tung propensity ev1dence in violation of MRE 404(b). -

1195z Imwinkelried, supra note 1, § 4:16. Professor Imwinkelried wrote, “Many crimes are usually cannuued in a clandestine fashion. Sex crimes are no more

difficult to prove I.han many theft offenses.” /d.

120Judge Crawford. Judge Wiss, and Judge Gierke recently joined the court. See 137 Cong Rec. 516 783 (da]ly ed. Nov. 14 1991) Senior Iudge Everett’s term
expired on 30 September 1991, but he continued to serve in an active senior status during the transition to a ﬁve-]udge court. Eugene R. Sullivan ev al., Report of
the United States Court of Military Appeals (1990), reprinzed in 32 MJ. CXXV, CXXVII (1991).

12In United States v. Bender, 33 M. 111 (C.M.A. 1991), the count’s only plan-theory case since Minoz, the court upheld a military judge's decision to admit
evidence of uncharged acts of child molestation as probauve of a plan of child sexual abuse. Senior Judge Everett dissented, arguing that no plan ever existed. See
id. a1 112. The Senior Judge, however, based his opinion on the dissimilarity between the charged offenses and the uncharged offenses. Id. As in Munoz, the
Senior Judge did not attempt to advance the traditional plan analysis. In United States v. Oniiz, 33 M.J. 549, 554 (A.CMR. 1991), the Army Coun of Military
Review cited Munoz when it upheld the admission of evidence of the accused’s prior, similar acts of child molestation under a spurious plan theory.

12See supra text eccompanying notes 90-95.

183 See supra note 120 and text accompanying notes 104-09.
124 See supra text accompanying notes 96-103. ‘
1258¢2 supra text accompanying notes 33-38.

126Se¢ supra notes 56-59, 66-67 and accompanying text.
121 See-supra notes 111-15 and accompanying text.
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DAD Notes
Blowing the Whistle on Morality Cops—

Defending Against Manufactured Offenses Under
Uniform Code of Military Justice Articles 133 and 134

The mere assertion by a prosecutor or commander that certain
conduct is punishable under the provisions of articles 133 or
134 of the Uniform Code of Military Justice! (UCMJ) does
not make the conduct criminal. An attempt to criminalize
morally unsavory, but otherwise legal, conduct can, and

1Uniform Code of Military Justice ants. 133, 134, 10 U.S.C. §§ 933, 934 (1988) [hereinafter UCMI].
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should,-be thwarted on.the constltuuonal ground: of lack of
notice that the conductis punishable.: - : ~¢ sl drabr

12T Parker v. Levy 2 the United States Supréme Court upheld
the validity of UCMJ articles 133 and 134. ‘In domg so,‘tt
estabhshecl ‘guidelines i on what’ consututes sufﬁcient nonce of
cnmmahty under these artlcles. ‘ i

‘ " ~r

In Levy, the appellant clarmed that amcles 133 and 134
were unconstrtutronally overbroad and void for vagueness
Levy, a dermatologist, had been convicted for violating these
articles for failing to obey a direct order to instruct Special
Forces medical trainees, for telling black trainees to refuse to
go to Vietnam, and for encouraging these tramees o protest
thewarandthelrpartsmrt'-‘ REEE

l:". FERNTREM '

In afﬁrmmg Levy s conviction, the Supreme Court equated
the. standard of review for, artrcles 133 and 134 .with the
standard the Court applred to criminal statutes regulatmg
economic affairs in United States v. Harrzss“ and Robinson v.
United States.5 The Court then pointed to two factors that led
it to uphold the facial validity of the UCMYJ articles. - First, the
special circumstances of military society that differentiate
military life from its civilian counterpart dictate that military
authorities must have broader latitude to regulate the conduct

of military members.$ Second, through decisional law and * ¥
interpretation of military custom, the military courts have
narrowed the articles’ scopes. moreover, these decrsrons o
gradually have put service members on notice that the articles -

proscribe certain conduct.?. The Court concluded that Levy.. - -

i HETRY

uus.3IQ9M. .

31d. a1 737-38.

-

clearly knew, that he was violating the proscnptxons of arucles
133&11(11348 R TN A T ST L
FEE LS T RE P R L TR N LA ,lj :
The Levy decrston however, is: not the ;end..of the story
Although the military courts have echoed the principle of
Robinson and Harriss,? military accused often are exposed to
criminal liability under the general articles for engaging in
Otherwrse mnocuous acts. For mstance, in United States V.
Hemierson.10 a Marine recrulter was convrcted under arttcle
134°s general provision | ‘for having consensual nondevrate
sexual intercourse with young women who were over the age
of consent.!! : The Navy-Marine Corps Court of Military
Review reversed Henderson’s conviction, holding that, even
under the “relaxed standards™ of Parker v. Levy, the Govemn-
ment had failed to prove that the conduct was criminal or that
the accused had known that sexual intercoursé was prohlbxted
under the circumstances descrlbed at tr1a1 12 ‘The court
explaxned that, "[allthough it is clear that appellant s conduct
was disreputable and servrce drscredmng, it does not follow
mexorably that the general : arucle was violated by his conduct.
What may. be discrediting in the moral sense is not- always
cnmlnal in the legal sense. "3, | Vo
In Unued States V. Johanns.14 the accused an_Au Force
captatn was convicted under UCMJ article 133 for engaging
'in consensual, nondeviate ‘sexual mtercourse wrth an enlisted

., woman, who neither was assrgned to h1s unit, nor was his
" 'subordinate in the chain of command. The Court of Military
. Appeals, finding that no custom or regulation gave the
.accused notice that his conduct was proscribed, affirmed the

b

4347 U.S. 612, 617 (1954) (“criminal responsibility should not atiach where one could not reasonabl}; understand thst hls [or her) eontemplnted oonduct is

proscribed™).

5324 U.S. 282 (1945) (in determining sufficiency of notice, statute must be examined in light of defendant’s conduct).

6Levy, 417 U.S. at 744.
e wTSE DR i

8/d. a1 756-57.

95¢ee, e.g., United States v. Cannon, 13 MJ. 777, 778 (A.C.M.R. 1982) (“Due process requires that a criminal statute provide fair notice to persons of common
intelligence what conduct is proscribed and also that innocent or consumtlmally protected conduct not be made criminal™).

1032 M.J. 941 (NM.C.M.R. 1991), aff d on other grounds, 34 M.J. 174 (CM.A, 1992). . ...,

11The specification averred, in pertinent part, ,
In that Staff Sergeant Dwight Henderson .

, ROTC Cadets .
I 5'“naturetobnngdlscrednupontheAnnedForees 2L
173 l1943 FE S SRS A . B TS TR R s ""!":? fn
sty T U ST ey Ty e e i
RIS, | o bt kg

PUULITCD o D e Ty e EERR IS THY

1374, a1 944,

1420 M.J. 155 (C.M.A. 1985).

d1d at the apartment of said Staff Sergeant Henderson .". . wrongfully have sexual intercourse
with the following persons: Miss DJ.; Mrss K.H.; and Miss M.B.; students at Waltham High School .

. under instruction as Marine Junior

. » said conduct under the cxrarmstances bemg pre;udtcml to good order and d1sc1p1me in the Armed Forees and being of a

P
v‘pL k
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Air-Force Courtof Military Review's dismissal of the
pertinent specifications  as vrolanve of the standards set forth
mLevy15 LTI R B ,

Certarnly, a marked drfference exists between conduct that
is disgraceful or stupid and conduct that constitutes a crime.
Sometimes, however, the distinction is blurred by. prosecutors
and military judges.. For instance, in one recent;case, the
accused received -an “any soldier” letter from a fourteen-year-
old female while he was on duty in Saudi Arabia.. The young
woman gave a physical description of herself, detailed: her
interests, and requested a letter in return. - She signed the
letter, “Love, G." She did not indicate her age in the leiter,
but said merely that she attended the “Langston Hughes
School.”  The accused wrote back, supplying a physical
description of himself and listing his interests, which included
going to nude beaches, observing: the works of *David
Hamilton” (apparently a photographer) and participating:in
volksmarches. He indicated he would like a picture of her—
nude, if she wished—and remarked that he would give her his
picture if she wanted one.. The letter contained no graphic
language . or imagery -and, other than the mention of nude
beaches -and photos, contained nothing that could be
considered pornographic. Unfortunately, -G's mother found
the accused’s letter hidden in G’s room. Furious at the sexual
overtones of the letter, she wrote to the accused’s commander.
The commander and the accused responded by writing a letter
of apology. This apology, however, did not end the matter,
The accused subsequently was prosecuted under UCMI article
133 for writing the letter, which the trial counsel characterized
in the specification as an “‘act(} dishonoring, disgracing and
compromising . .. . the accused’s standing as an officer.”
Ultimately, the accused ‘was convicted, despite the defense
counsel’s ‘arguments that the conduct did not amount to an
offense.  The defense counsel, however, did not argue that the
accused had no notice that writing such a letter was a crime or
that it even could be considered criminal conduct. Had it been
used, this argument might have effected a different result.

Rather than wait for relief on appeal, defense counsel
should litigate notice issues at trial, when counsel best can
develop facts supporting the conclusion that the accused had
no reasonable notice that the conduct charged under a general
article was proscribed. The potential benefit is twofold. First,
the trial judge may grant relief on a motion-in limine, which

would make defending any remaining charges much easier.

R AP

1314, a1 161.
1634 M.J. 595 (A.C.M.R. 1992). ot
177d. at 596. TR
18/,

19United States v. Peek, 24 MJ. 750 (A.CM.R. 1987).

S

Second, even an unsuccessful attack may yield enough facts
and sources of error to-provide a solid foundation upon which
to appeal. -Forcing the trial judge to;address the distinction
between disgraceful conduct and criminal conduct may lead to
acquittals and, more importantly, may make prosecutors more
reluctant to play “morality cop.” Captain Andrea.

Ineffective Assistance of Counsel— -
-+ Who Has Standmg to Rarse It? .

The Army Court of Mrlrtary Revtew recently addressed yet
another issue dealing with ineffective assistance by a trial
defense counsel. In United States v. Gauthier'é the Army
court held that no error occurred when' the staff judge advo-
cate (SJA) served his posttrial recommendation on the
appellant’s -trial defense counsel, even though the SJA knew
that-the appellant’s wife had accused the defense counsel of
rendermg meffectrve assistance to the appellant at trial.

The appellant s wrfe wrote letters to the convenmg author-
tty and other members of the appellant’s chain of command,
alleging that the appellant had received ineffective assistance

at trial from his trial defense counsel. Despite these letters,

the staff judge advocate served his posttrial recommendation

on the defense counsel. ‘The defense counsel subsequently

requested a delay in submitting posttrial matters because of
the allegations of incffectiveness. Following the guidance of
his regional defense counsel, the defense counsel then con-

tacted the appellant. ‘The appellant informed the attorney that

he had no knowledge of his wife’s allegations and that he did
not agree with her.!” He insisted that the trial defense counsel
continue to represent him,18 - : ~

Clearly, an accused is enntled 10 the effectwe assrstance of
eounsel during the postirial processing-of his or her case.l? If
an accused alleges ineffective assistance of counsel before the
SJA serves the posttrial recommendation upon the defense
counsel, the SJA either must ensure that the appellant is satis-
fied with the continued representation of the trial defense
counsel or must submit the posttnal recommendation to a
different attorney.20 e

In Gauthier, however, the Army court found that the trial

. defense counsel ably represented the appellant.2!. Moreover, it
: rernarked that the appellant himself never alleged that his trial

20United States v. Trllery 26 M..l 799, 800 (A CMR. 1988). see also Manual for Courts MamaL Umted States, 1984 Rule for Courts Mamal 1106(f)(2)

[hereinafter RCM.]. . ; 3 S Lok

2 Gauthier, 34 M.J. at 596.
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defense counsel had failed to represent him adequately, noting
that the appellant actually had demanded that the trial defense
counsel continue to serve as his’ attorney.22 ‘The court con-
cluded that, although the appellant’s wife may have believed
the appellant’s counsel was meffecnve, she lacked standmg o
raise the issue.23.+° S e Do

Common sense appears to have dictated the court’s holding
in Gauthier. Nevertheless; similar issues of standing often
arisc in courts-martial. A defense ¢ounsel must remember that
his or her responsibility is to the chem—not to the cllent s
famnly Captam Desmarais. S

o

How Far Must a Soldler Go in Attemptmg to Pay a Fme?

In Umted States V. Tuggle24 the Coun of Mlhtary Appeals
addressed the proper imposition of contingent confinement for
the willful failure to pay a fine. ‘When a fine is ordered
executed, the accused immediately is liable to the federal
government for the entire fine.25 | Contingent confinement
may be used to sanction a soldier who willfully fails to pay a
fine.26 Confinemeént, however, may not .be imposed if the
soldier has made good-faith efforts to pay, but is unable to do
so because he or she is indigent.2? Accordingly, a question
arises: What efforts does the law demand of a service
member as adequate demonstrauons of good faith?28

‘In Tnggle.29 the Army Court of Mllnary Review Look a
very narrow approach in answering this question. The court
held that the appellant was not indigent and did not make a
bona fide effort to pay the adjudged fine. Tt noted that he had
declined to accept a loan offered by his mother—who -would
have had to put a second mortgage on her home to obtain
these funds—and had refused to ‘surrender his automobile,
suspend-voluntary support payments for his children and

2[d.

B4,
2434 M.J. 89 (C.M.A. 1992). . R P
75R C.M 1003(®)(3) dlSClJSSlOl'l

mother; canicel his:life insurance policy ‘and obtain it§' cash
value, or stop allotments from’his pay for life insurance and
for payments on a bond.3¢ The Army court also foundino
merit in the appellant’s offer to pay hls fine in mstallments by
means of an allot.ment.31 _

The Court of Mnhtary Appeals took a more reasoned and
compassionate approach, stating that'a strong argument could
‘be made that Tuggle lacked sufficient liquid assets to pay the
fine:32" "The 'court examined the issue of indigence method-
ically. It first examined Tuggle’s salary, looking athis
accrued wages from the time that the sentence was adjudged
until the time that the fine became due. It then considered
Tuggle’s assets and:their market values. ‘The court com-
mented that the ‘sale or voluntary repossession of Tuggle’s
'most valuable possession-—an automobile that was encum-
bered by a lien—would have reduced Tuggle’s debt; but
would not have produced sufﬁcnent funds to pay the ﬁne A3t

ENTIN

The court’s analysis in Tuggle gives. defense counsel a
strong argument that an accused’s possession of numerous or
valuable possessions is not dispositive ‘of a determination of
indigence.  The reviewing authority must focus on whether
the accused’s possessions realistically can be used to satisfy
the fine. A fair reading of the opinion indicates that a service
member need not sell all of his or her property if the net
proceeds of the sale would not be sufﬁcnent to pay the ﬁne i

The court also consxdered Tuggle s ﬁnanclal obhganons It
iintimated that, to induce a convening -authority ‘to disregard
‘the effects of support payments to children.and family mem-
bers on arservice member’s ‘ability to pay a fine, the Govern-
‘ment should have to éstablish on the record that the payments
-are purely voluntary and are not legal or moral obligations.34
‘The lack of a court order for support is not dispositive of this
issue.” The court reasoned that child support payments and

LR

z‘5RCM 1003(b)(3) see also Bearde:nv Georgm 461 U.S. 660, 668 (l983) Wﬂhams V. l].hnou 399 US 235 {1970); anﬁnv llhnms 351 US 12 (1955)

Yo
BN

z'7RC M. 1113(d)(3), United States v. Rascoe, 31 MI 544 (NMCM R 1990); see al.ro 21 Am Jur 24, Fines §§ 617-618 (1981). 24 C JS Parncular
Punishments § 1597 (1989); J.W. Thomey, Annotation, Indigency of Offender as Affecting Validity of Imprisonment as  Alternative to Paymens of Fine, 31 A L. R 3d

926 (1970).

28See, e.g., Standards for Criminal Justice § 18-7.4 (Am. Bar Ass'n 2d ed. 1986); id. commentary. L

29 United States v. Tuggle, 31 M.J. 778 (A.C.M.R. 1990}, aff’ d in part and rev'd in part, 34 M.J. 89 (C.M.A. 1992).

30/d. a1 780-81.
317d. a1 781.

”Tuggle. 34 M.J at 92

r RN T

N RE S SO S E SO N IS EETIRNEE A ST EDAC SRS SV P

33!4 at 92 n8. “’ﬂlc maxkct va]uc of the car was $19 000.00, while the total amount that Tuggle owed [on the car] was over $23,000. oo Id a1 92

34]d. (citing 59 Am. Jur. 2d, Parent and Child §§ 41, 91 (1987)).
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36[4 S T

payments for the support of parents normally are such worthy
expenditures that, in the absence ‘of contrary evidence on the
record, they will not be curtatled to Pemtt a service member
topayat-me35 : . Phorar s

I
‘l

Finally, the court considered the bossibility that Tuggle
could have obtained loans from family members and the
impact of this possxbxhty on his ability to pay the fine.; The
court stated that it will not unpose a duty on famtly members
to mortgage their homes to sausfy fines adjudged upon serv1ce
members.36 This holding is partlcularly important because it
sharply defines how far an individual must go to demonstrate
that he or she is acting in good faith in his or her attempt to
pay a fine. After Tuggle, a service member who lacks
sufficient assets to pay a fine may be able to illustrate good
faJth simply by applymg fora loan RTINS RN .

The Court of - Mxlrtary Appeals also consrdered whether a
person who cannot pay. a fine in one lump'sum' may demon-
strate good faith by proposing to pay the fine in tnstallments
over an extended period. Tuggle had offered to make a series
of voluntary allotments from his pay to'satisfy the: fine.37" The
Court of Military Appeals found that; by rejecting this
proposal without reason, the convening authority denied
Tuggle an opportunity to make a good- fa1th effort {o pay the
fine.3 Looking at the purpose of the fine, the court conéluded
that payment over a period of time was an acceptable
alteratwe avallable to the government and is a wndely

accepted principle in the federal arena. ¥ Tt suggested that, if

collection of the fine became a problem. the Govemment
could petition the court to modify, remit, defer, or extend the
payment date of the fine.40 This comment étrongly rmphes
that, if the purpose of a fine is to prevent an accused’s unjust
enrichment, a conveéning aithority should examine alternative
means by which to attain'this objective’ bel"ore de termining
that aservice member is not actlng in good falth co

When a convicted accused faces the possnbxhty of contin-
gent confinement, a careful examination of the accused’s obli-
gations, his or her income, and the realistic value of his or her
assets is essential to determining whether a claim of indigence

3.

371d. a1 9293,

Bid ar 93¢ L [T SR A SR )

Captain Tall.

is appropriate../ If liquidating the -accused's -assets will not
satisfy the entire fine by the fine's due date, the accused
should pursue a claim of indigence. In making this assess-
ment, the accused hnd the defense counsel should note that an
asset should be given only the cash value that it actually can
generate by the due date of the fine.

Jf an accused has incurred numerous. obligations, the, trial
defense counsel should propose a partial payment schedule in
the form of an allotment This solution prevents dxsrupuon of
essential support payments and permits the.accused to retaln
his or her personal ‘belongings. ; Moreover, it is an intelligent
alternative to placing the accused in confinement, which
automatically would reduce the accused (o the pay grade of E-1.41

. s s .
P S L i LTIV R
H i PR . IR T S P Y VI
PR C e o : T S N S
R i : L P

vei " Clerk'of Court Note -« i
BENTRNE H RTINS : a o

'Court-Martial and Nonjudiclal:l’unishmeut_‘ Rates

B . Rates per Thousand??
FirstQuarterFiscal Year1992. . - .
October-December1991 St e
B Arrnywule CONUS Europe “Pacific - Other
GCM 038 | 040 043 | 034 035
as3y | asy ] Cany |l assy | aso
BCDSPCM| 0.19 021 | 012 | 034 0.35
©37) -1 085 | (047 |' .35 | Q40
SPCM 003 | 003 | 005 004 | 035
S dey | a2 | 18) (] teasy | 4o
scM | 031 | ok27] 045 [ 092°] 017
(1.25) 089 | (.79 (3.68) | (0.70)
NJP 18.54 19.15 | 19.62 2145 | 3061 |.
o (74.14) | ((76.61) | (7849) | (85.81) | (122.42)

e ORGSR L i . RSN

31d; see also Morris v. Schoonficld, 399 U.S. 508, 509 (1970) (noting that the Constitution prohibits conversion of a fine to a jail term when the individual is
indigent and cannot pay the fine in full); Sentencing Guidelines for United States Courts § SE4.2(g) (1989) fhereinafter Sentencing Guidelines] (if the payment of a
finc in a lump sum would have an unduly severe impact on the defendant or on his or her dependents, the court should establish an installment schedule for the
payment of the fine); Standards for Criminal Justice § 18-7.4 comméntary (Am. Bar'Ass'n‘2d ed. 1986) (sentence authorities should use the flexibility accorded
them to accommodate changes in the financial conditions and obligations of offenders); Model Penal Code § 7.02(4) (Proposed Official Draft 1962) (in determining
the amount and mel.hod of payment of a ﬁne the court shall take into account the ﬁnancml resouroes of the defendant und thenature of the burden that its payment
‘will impose). - * - -

¢ “», T

.wruggte ML, u93(c|ung 1susc5§ 3572-3573 Senlcncmg Guidelins, supran note .39, §SE1.2(g)) —
41See UCMI . - e C o et '

42These figures are based on average Ammny personnel sirength of 696,853. The figures in parentheses are theannual.tz.edrates perlhousand
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‘010« Contract Appeals Division Note .

' Contéac Claim Cerication Pimer |

Introduction

The relatmnshrp between a contractor and a govemment
t:ontractlng officer normally should not be adversarial. The
Federal Acquisition Regulation (FAR) contemplates that the
parties will be-able o ‘work out their differences amicably.43
Nevertheless, when a dispute arises that the parties cannot
msolve. the Contract Disputes Act of 197844 (CDA) provrdes
a statutory vehicle for the resolution of that dlspure Lo

The contractor must begin the dispute resolution process by
submitting a “claim.”45 To do so, the contractor must provide
the contracting officer with written notice of the basis and the
amount of the claim:and must produce sufficient evidence to
substantiate the claim.46 If the claim exceeds $50,000, the
contractor also must certify the claim.4? This certification
requirement has produced extensive lmgauon It can create
many hazards for unwary practitioners. o

Because claim certification has become such a contentious
.issue, judge advocates involved in the claims process should
learn exactly what must be said and who must say it. This
note outlines those requiremeénts, explaining each of the
requirements set outin the CDA ‘and the FAR in light of the
most tecent decisions of the courts and the boards of contract

appeals e e 1

¢
e

SN L

Requzred Cerrzf catzan Language H

i

Sectlon 605(c)(1) of the CDA provrdes, ‘,! -

iF‘or claims of morc than $50 000 the con-
tractor shall cerufy that the claim is made in i

¥

‘3Fed Acquxsmon Reg 93.204 (1 Apr 1984) [heremafter FAR]

‘441 U S.C. § 601-613 (1988)

4374, § 605(a).

46Holk Dev., Inc., ASBCA Nos. 40,579 & 40,605, 90-3 BCA { 23,086.

r'good faith, that the supporting data ar¢ - ... -
... accurate -and complete to the best of his for =~ . ..
- her] knoyledge and belief, and that the . . . .

amount requested accurately reflects the
contract adjustment for which the contractor

. ,,behevesthegovemment is hable . o

Exact ‘compliance with the terms’ of the statute is essen:

tial 49 Although these requirements are fairly straightforward,

‘the failure of many contractors 10 follow them to the letter has

resulted in ac consxderable amount of lmgatmn

' That the subject matter ]urlsdlctrons of the boards of
contract appeals and the Claims Court are predicated in part

‘upon the CDA’s certification requirement now is well estab:

lished.5¢ ~That a claim certification either must quote the
CDA'’s statutory language verbatim or must assert dits sub-
stantial equivalent also is well settled.5! The boards generally
apply this requirement. strictly, showing great reluctance to

approve certifications lacking any part of the CDA’s lan-
guage.” As the -Armed Services Board of Contract Appeals

(ASBCA) recently stated in Fischbach & Moore International

Corp., “When a contractor deviates from that [ceruﬁcauon]
language . . . [we not only must consider] our duty to see that

[the] formal requirements of the statute are.met, . . . [but also
must] look to see whether the language used had. the effect of
drluung the strength of the ceruﬁcauon S

¥

‘The boards frequently have invalidated cértlfrcatlons in
whxch contractors omitted key words from the statutory lan-

,guage and have dismissed the’ underlymg clalms for lack of
‘Junsdrctlon 53 Their decisions suggest that a conlract attomey

should adopt a two-prong approach in consrdenng certifi-
cation issues. First, the attorney should determme whether the

«certification quotes the exact language of the statute If the

contractor has left out words that could affect the meamng of
the certification, the attorney should decide whether thls
deviation from the statutory norm dllutes the strength of the

P, ¢ Lr . B Y S L0

4741 US.C. § 605(c)(1) (1988). Provisions of 10 U.S.C. § 2410 set out a separate requirement for centification of contract claims and requests for eqmtahle
adjustments that exceed $100,000. A proposed change to the FAR also would require a contractor to certify any claim that is to be resolved using altemauve
dispute resolution, regardless of the amount. See 56 Fed. Reg. 67,416 (1991). These requirements are not addressed in this note.

4841 US.C. § 605(c)(1) (1988).

49A contracting officer’s decision on an improperly certified claim is void. See C.F. Elecs., ASBCA No. 41,786, 92-1 BCA { 24,488; see also FAR 33.207
_’(prowdmg I.hat a demand in excess of $50, 000 must be cemfied in ncoordanee w1th the CDA lnd l.he FAR before it may be treated asa clarm)

SOW, M. Schlosscho v. Umted Stztes 705 F.2d 1335 (Fed Cu' 1983).

;slBontke Bms Constr. c° ASBCANo 39 437 (19 Nov l991)(cmngEH Eng ' ASBCA No 3s 783, 90-1 BCA![22344) Lo S .

jszASBCANo4217092-1BCA124511 RS

33 Allied Painting & Decorating Co., ASBCA No 42 496 91-3 BCA 1 24 076 Leadennar. Inc., ASBCA No 42 409 Q2 Iuly 1991). Kohol Sys Ine ASBCA No
40,710, 91-1 BCA { 23,291; Cox & Palmer Constr. Corp., ASBCA No. 37,328, 91-1 BCA § 23,652; see also Joseph Saif, Inc., ASBCA No. 41 456 92-1 BCA §
24,407 (“the amount claimed represents the contract adjustmént for which the Govemment belicves it is liable™ held defective);: Fischbach & Moore Int'] Corp.,
ASBCA No. 42,170, 92-1 BCA { 24,511 (“data are accurate and complete to the best of the contractor's undersianding and belief” held defective); Whittaker
Corp., Bemmite Div., ASBCA No. 39,126, 92-1 BCA { 24,376 (“the supponting dale(s) are accurate and complete™ held defective); Henry Angelo & Co., ASBCA
No. 41,827, 91-3 BCA { 24,120 (omission of the word “belicf" held defective); B&M Constr Inc AGBCA No. 91-132- 1 91-2 BCAﬁl 23 670 (“the cla.lm
accurately reflects the amount of damages that the contractor iricurred” held defective).
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certification.54 If it does, the certification is jurisdictionally
defective. When the CDA requires a contractor to-certify a
claim, the contracting officer cannot render a final decision
unless the claim is certified properly.55 Accordingly, an
attorney should advise the contracting officer to return an
improperly certified claim to the contractor' with an
explanation that the reqmred ceruﬁcauon was not supphed 56

The Court of Appeals for the Federal Circuit fas been more
libéral than the boards in determining whether the language a
contractor has used in a certification is the “substantial
equivalent” of the language in the CDA. The court’s 1984
decision in United States v. General Electric Corp.57 exem-
plifies its approach to the subject.. Appealing a decision of the
ASBCA, the Government argued that General Electric’s
certification was void because General Electric had failed to
quote the certification language verbatim and had faxled to
state the amount of its claim.58 The court rejected the
Government’s contentions, remarking, ,

The November 13, 1979 statement began
with the words “Claim for Payments ; ..”; -
(it] listed the contracts for which .. .costs = .-
were sought; [it] made reference to other .
correspondence; [it] enclosed a statement of =
the overceiling costs for 1978 and 1979
[that were] allocable to the subject’
contracts; [it stated] . . . that,‘pursuant to the
Contract Disputes Act of 1978, [the]
contractor requested a final decision from
the commctmg officer regardmg the clalm
that the cost comprised . overcclhng
‘costs . . . [that were deSCrlbcd in an
enclosed] . . . summary of the costs which
. provided for an equitable adjustmem by
, reason of the [Department of Defense]
. policy change; [and] that . . . [the
" contractor] believed it was entitled to the
adjustment; [and] it certified [that] the claim
was made in good faith and the supporting
data was accurate and complete to best of

[the] signer’s knowledge and belief. This -
.. document, with attachments, contain[ed] the .
.. information and statements required by the -
statute and [was] in substantial compliance
therewith. The contracting officer and [the]
ASBCA thus acqurred _|unsd1ct10n 59

Although thrs language does not define “substantial eqmva-
lent” precisely, it indicates that the Federal Circuit will look
‘beyond the four corners of a claim letter to determine whether

a contractor has met certification requirements and it

-demonstrates the court’s expansive interpretation of the CDA.
‘ o : i i

- Who Must Certify?

As noted above, the CDA requires “the contractor” to
certify a claim exceeding $50,000. Although the CDA defines
“contractor” as “a party to 2 Government contract other than
the Government,”%? it does not further assist contract law
practitioners in determining who must certify claims, Addi-
tional guidance, however, may be found in the FAR. Section
33.207(c) of the FAR provides,

(1) If the contractor is an individual, the
- certification shall be executed by the indi-
. yidual,
(2) If the contractor is not an individual, -
“the certification shall be executed by—
(i) A senior company official in charge

at the contractor’s plant or location in-
volvcd or

(11) An officer or general partner of the
contractor having overall responsibility
for the conduct of the contractor’s affairs.

One must pay close attention to the regulation if the con-

tractor is not an individual. The qualifications for the two

54In Bontke Brothers Construction Co., the defective cenification read, “BONTKE BROTHERS CONSTRUCTION COMPANY states that this claim is made in
good faith and is supported by data to indicate that the claim is accurate and complel.c to the best of the undersigned’s knowledge and belief.” See Bontke Bros.
Constr. Co., ASBCA No. 39,437 (19 Nov. 1991). The ASBCA found that “it is not inconceivable that a monetary claim could be characterized as *accurate and
complete,’ i.e., mathematically correct and/or internally consistent, yet be supported by incomplete and inaccurate data.” /d. That the government had provided the
appe].lam wuh the certification language that the ASBCA Later found to be defective did not prevent the ASBCA from dismissing lhe appellant s case. See id.

55FAR 33.201; see also Essex Electro Eng'ss, Inc. v. United Smes 702 F.2d 998 (Fed. Cir. 1983); Skelly & Loy v. United States, 685 F.2d 414 (Cr. Cl. 1982);
Paul E. Lehman, Inc. v. United States, 673 F.2d 352 (C. Cl. 1982).

36Whether the contracting officer should inform the contractor of the proper language to use and the proper way to certify a claim should be a matter of local
policy. See General Elec. Corp., ASBCA No. 24,913, 83-1 BCA { 16,130, aff'd, 727 F.2d 1567 (Fed. Cir. 1984).

51777 F.2d 1567 (Fed. Cir, 1984).° EEE RS S : ‘ ‘ "

S8Because the certification was not at issue before the ASBCA, the Board did not quote the actual certification language used. See General Elec. Corp., ASBCA
No. 24,913, 83-1 BCA § 16,130.

59General Elec. Corp., 727 F.2d at 1769 (emphasis added).
6041 U.S.C. § 601(4) {1988).
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classes of ‘authorized: certification officials are: disjunctive;
moreover, each'contains 'more than one essential component.
To understand: these components;:one musr'éxamine the
underlymg bases of the FAR requirements

The FAR's implementation ‘of 'the statute ‘dérives from
guidance provided by the Office of Federal Procurement
Policy (OFFP).6! ' The OFPP sought to ensure that the procur-
ing ‘agencies adopted . uniform and consistent language when
they promulgated regulauons to implement-the CDA. The
{OFPP also meant to impress upon each nonindividual-con-
tractor the importance of filing legitimate | claims by requiring
high-level officials within the contractor’s organization to
examine the basis of each claim. Finally, the OFPP sought to
promote fair, expedient claims resolutions by stating precisely
who could certify a claim. Tronically, its attempt to prevent
protracted litigation of certification issues has had the
opposrte effect. . '

!
e S

.t,r"u !
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Certification by ¢ -l
A Semor Company Ofﬁcral [
s ‘

To satisfy FAR 33, 207(c)(2)(1).ta senior company official
in charge at the plant or location involved must certify the
claim. This official, however, need not be the senior company
official;- he -or she only:must be. one of the ‘sénior company
officials.62 Who is a “'senior company official?". The Court of
Appeals for the Federal Circuit provided explicit guidance on
this issue in" 1991,-when 1t dectded Grumman Aerospace
Corp83 ¢ oivr GO ’

.
LA SETEI S

RiF ‘ Dd
In Grumman Aerospace, the court declared that a senior
company,official must have primary, responsibility for the
execution of the contract and must be present physically at the

site of the _primary contract acuwty.ﬁé Subsequent cases in

w04t USc feor@sds, O e
‘610ffice of Fed. Procurement Pohcy, Pohcy Letter 80-3 45 Fed. Reg. 30,135 (1980).
62Emerson Elec. Co., ASBCA No. 37,352, 91- lBCA1]23,581

53927 ans7s (Fed. Ctr 1991) * RN
msso., T e

‘lﬁAlgemon Blmr. Inc ASBCA No 40 754 91-2 BCA1 23 920

“Ernenon Elec. Co ASBCA No 37 352 91 1 BCA 1 23 581 A eorporate offxoer also rmght quah.fy under the FAR s second altemauve ‘See PAR

:33.207(e)(2)Gi)- ; R R
67 Universal Canvas. Inc. ASBCA No. 36,141,91-3 BCA § 24, 179

R TERTE I S A

{8 Hartford Accident and Indem. Co., ASBCA No. 36,023,91-3 BCA§.24046. . .

69].A. Jones Constr. Co., ASBCA No. 38,827 (9 Sept. 1991)." *1) Vi 10

70/d.; Holmes & Narver Servs., Inc. & Morrison-Knudsen Co., Joint Venture, ASBCA No. 40,111, 91-3 BCA { 24,235; Clement-Mtami Cos., ASBCA No. 38,170,

91- 3BCA124244

/9 Manning Elec. & Repair Co. V. United States, 22 CL. Ct 240 (1991):" = v o

T2Grumman Aerospace Corp., 927 F.2d a1 580.
T3Triple “A" South, ASBCA No. 35,824,91-3 BCA { 24,192,

TROY

which the. boards-of .contract appeals interpreted Grumman
iAerospace have shed.further nght on both aspects of t.hlS
requxrement.t ponhesn Yo s et oo ey ,
HYE O A IO Y K B AR

G The ASBCA Jtas held that ‘pnmary responsrbthty for the
.pexecution of the contract” means responsibility, for contract
performance, not merely contract signatory . authonty 65 ,The
ASBCA also decided that an individual who was an ofﬁcer
.and director of a corporation automatically quahﬁed as a sen-
Jar company official 66 Most decisions on thrs 1ssue however,
have involved ceruﬁeauons hy project. managers ‘or by, vice
presxdents who were responsnble for dlscrete corporate func-‘
t.lOl'lS such as ﬁnancral affalrs N

4

() '.)} kil

In general 'the’ boards ‘have applled the FAR cntena on a
‘case- -by-case basrs placmg considerable emphasis on the
‘certifying individual’s responsibilities within the contractor’s
organization.67 " Consistent with ‘this’ approach, one’ should
Took at-the individual’s relative rank within'the ‘corporation
and at his or her managérial responsibilities.68  The nature and
extent of the official’s responsibilities, as well as the size of
the operation over which that persdn exercises authority,5% are
critical factors:in :determining whether a persor is a “senior
company official.”/ A project manager may'qualify-as a senior
company official 4f his or her project represents. a significant
portion of ithe .company’s- business.’? -Likewise,.a project
manager who. supervises twenty different projects and has
general supervrsory powers;. full authority to bind the
company without prior approval, and unlimited authonty to
prepare contract claims probably will quahfy o,

Tow M0 Bod

C

Havrng declded that an 1nd1v1dual sa senror company
official, ong must determine whether the 1pdxv1dual is
pnmanly responsxble for the execution of the coniract—that
is, whether the person is “in charge” at the lant or the site of
the pnmary contract activity.72" Only one person can be in
charge at a parttcular locatton 73 Merely bemg the most
knowledgeable person at the site does not endow an individual
with the’ reqursnte authorxty,"'4 Oncé agarn the boards of

o

Gub AU e e s

ol AepenY O 8 s b OAVST U BLIS B E R

74Kaco Contracting Co., ASBCA No. 43,066 (15 Nov. 1991); Danac, Inc., ASBCA No. 30,609 (5 Nov. 1991); Lake Shore, Inc., ASBCA No. 42, 578 (30 Sept.

30
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contract appeals have focused upon the nature of an individ-

- ual’s responsibilities when asked to determine “who is in
charge here.” A person who bears exclusive responsibility for
a contractor’s only money-making function has been found to
be in charge.’s Similarly, a person who was primarily respon-
sible for the performance of work under 2 contract was in
charge 76 In one decrsron the active involvement of the
certifier’s immediate supenor in operations at the same loca-
tion precluded a finding that the certifier was in charge,”
however, in another case, the ASBCA held that the involve-
ment ofa superior who w"as present prtlmanly to ensure over-
srght by the contractor s board of tors was not enough to
disqualify the certifier.”8 The' hature and the extent of the
certifier’s responsnblhties, the active involvement of the
certifier’s superior in the contract performance, and the limits
on' the certifier's authonty all indicate who' actually isin
charge l‘ i o [ - !

Once one determmes that an md:vtdual is.a senior company
official in charge, one must determine whether that person met
those criteria at the site of the primary contract activity.
Although this requirement has not generated a great deal of
coniroversy, several board decisions have focused on the
issue; In two similar cases, the ASBCA considered claims
arising from construction contracts. In each case, the ASBCA
construed the phrase “primary contract activity” to mean
activity at the site of contract performance, which it deemed to
be the place where the contractor was erecting the building.??
Because the claims certifications were executed by individuals
working at the contractors’ home offices—not by company
officials at the construction sites—the ASBCA found that the
claims were not cemﬁed properly. -

‘In TRW Inc 80 the ASBCA" mterpreted this phrase ina
different context. The contractor filed a claim that derived
from a contract to develop and install computer hardware and
software for Army units in Korea. The claim was certified by
an individual located in:the contractor’s Fairfax, Virginia,
office. The Government argued that the location of the
primary contract activity was Korea because the hardware and

C

software systems ultimately were to be installed there. - The
ASBCA disagreed. Analyzing the hours the contractor would
expend and the costs it would incur at each location, the
ASBCA concluded that the location of primary contract
activity was Fairfax, Virginia. In particular, it noted that the
contractor was developmg the software and procurmg the
hardware components in Fatrfax

In TRV, Inc the ASBCA did not Teview exprcssly the
specific criteria upon which it had relied in the construction
cases. Nevertheless, it followed those decisions by equating
the “location involved” with the site of performance.
Furthermore, the ASBCA clarified that the location of primary
contract activity may be determined from the hours-a
contractor expends, and the costs it incurs, at a particular
location. "

. Certification by
An Officer or General Partner -

Under FAR 33.207(c)(2)i), an officer or a general partner
who has overall responsibility. for the conduct of the con-
tractor’s affairs may certify a claim.8! The identification of
appropriate officials under this provision has not been diffi-
cult, Case law reveals that a chief executive officer, or an
official of equivalent standing, normally qualifies as an officer
of the corporation.’2 A board actually may conclude from a
person’s title that the person meets this criterion—or, at least,
it may require the Government to prove that the person lacks
the authority contemplated in the regulatron 83.

On the othcr hand, the requirement that an officer or
general partner must have “overall responsibility for the
conduct of the contractor’s affairs” has produced a significant
amount. of litigation. Grumman Aerospace does little to
clarify this requirement; however, the ASBCA has developed
guidance on the issue in 2 number of recent decisions.

1991); McDonnell Douglas Missile Sys. Co., ASBCA No. 37,712, 91-3 BCA 124,342,

5Clement-Mtarri Cos., ASBCA No. 38,170, 91-3 BCA § 24,244, This determination is easy when the certifying official is responsible for all of the revenues of
the company. What is the answer, however, when the individual is not respansible for all of the revenues? Compare M.A. Mortensen, ASBCA No. 39,978, 91-1
BCA 1 23,558 (project manager qualified as proper cemfymg official when the project for which he was responsible generated 36% of the conlractor's revenues)
with J.A. Jones Constr. Co., ASBCA No. 38,827 (9 Sept. l991) (finding that an ofﬁmnl n:sponslble fora project generanng IS% of appc].lant § revenues lacked

certification authority under the CDA).

' 16Matorola, Inc., ASBCA No. 41,528 (7 Aug. 1991)
7INorthwest Marine, ASBCA No. 41,702, 912 BCA § 24,020.
78M.A. Mortensen, ASBCA No. 39,978, 91-1 BCA { 23,558,

9 Jaycor, ASBCA No 40911, 91-3 BCAﬁ 24 082. RJ. Lanthier Co., ASBCA No 41,350, 91-2 BCA 1[ 23,917.

R

'OASBCA No. 42 191 (15 Nov 1991)
81 See also Grumman Aerospace Corp., 927 F.2d at 580,

82/4.; accord Robent R. Marquis, Inc., ASBCA No. 38,438, 91-3 BCA § 24,240.

83See United States v. Newport News Shipbld’g & Dry Dock Co., 933 F.2d 996, 999 n.3 (Fed. Cir. 1991) (“[Olur precedent suggests that an Executive Vice
President, who by title, clearly is a corporate officer with overall responsibilities, may certify a claim™); accord Universal Canvas, Inc. ASBCA No. 36,141, 91-3
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« The size of ‘the company:and the position the person
occupies in the corporate structure. are ‘significant factors.34
For instance, the ASBCA has held that 2 vice president in the
third tier of the ‘contractor’s managemént ethelon lacked the
requisite quality of overall responsibility.#>: ‘'On the other
hand, a vice president-who worked for a small company and
reported directly to the president was found to exercise the
necessary degree of authority.86 Likewise, the secretary-
treasurer and co-owner ‘of a farhily business that lacked
¢laborate corporaté structure was found to possess the
reqmred authorlty LA
e G et . [ A
What conclusrons can be drawn from tlus revrew" First, the
contractor bedrs the burdeniof proving: that the cértifying
individual had the ‘requisite “overall ‘responsibility.” If the
contractor can show that this person is a high-ranking
corporate officer, the burden of proof shifts to the Government
to establish that the individual is not qualified to certify the
claim. Presidents, chief executive officers, and executive vice
presidents definitely meét the certification requirements. Any
other corporate official, however, is suspect and a tribunal will
inquire into the official’s specific ‘corporate responsibilities
before decldmg whether he or she lawfully could cemfy a
c]a]m N Ll ; 3 iy

Tida s

S What theFuture Holds' i

'

o TTRE T T T RET T ey oo g ST !

.:In an effort to reduce further lmgation the OFPP has issued
a draft amendment to Policy Letter 80-3, the document in
which the OFPP first established the certification requirement.
Under the proposed change, when a contractor is not an
individual, the certification must be executed by: : (1). a gen-
eral partner; (2) a corporate officer; or (3) any employeg, other
than a:general partner or an officer, who is authorized, without
the power of redelegation, to bind the contractor in' certifying
CDA/claims.* An employee’s authorization to'certify claims
must in writing and must identify the employee by-name or by
position. Only the contractor’s board of directors or one of its
corporate officers may delegate certification authority to an

employee.
L

authorlty 10 its employees. the draft’ amendment appears 10"
eviscerate the certification requirement. Although the amend- ,
ment’s written delegation requirement might cause senior
officials to scrutinize a delegate’s ability to review a claim and
to attest to its validity, the amendment would not require them

8 Universal Canvas, Inc. ASBCA No. 36,141, 91-3 BCA § 24,179.

16 ‘involve themselves directly in the claims process. Few, if
#ny, corporate ‘officials ever. would see or examme a tlatm

mucl'lless con31der its ValldII.Y‘ Podw poron A Ve e s

[N B

“U'The ongmal requu'ement however, compels the examr-‘

nauon of’ clalms by senior off1c1als pnmanly to deter’ the
presentahon of fraudulent clalms The amerldment would not
detract from this purpoSe Under its' provisions, a éorporate'
contractor, would remain llabIe as a pnnc1pa1 lf its 'duly
authorized employee certified a fraudulent cla1m LU More-
over, the draft amendment wpuld not necessarlly remove
claims from the consideration of a contractor s upper man-.
agement,‘ By prohlbmng redelegation, the amendment
effectwely would impose a hmxt on_ how low a contractor s
ceruﬁcauon authonty could go.® 8. In any event, the .important
public policy underlying the certification requirement would
remain intact, whether a partner an ofﬁcer, or an authonzed
employee ceruﬁed theclalm R R T I a
RN v R Nt S IR St Rt SN PR
The proposed amendment would ehmmate any requirement
that a corporate’official ‘or general:partner have overall
responsibility for a contractor’s affairs or be present ‘or-in-
charge at the location' of the contractor’s primary activity
under the contract.” The new. policy would permiit a contractor.
to designate a person who could ‘act in'a:manner consistent
with sound management practice.. Moreover, it would abviate
the .difficult and elusive" mqunry,mto the natdre 'of a
contractor's “pnmary contract actwny P S
STl Ly Ry o . ) N
Overall the proposed -amendment would prbmote ‘an:
avowed goal of the CDA by.allowing fast, efficient resolution
of contract disputes. As amended, the FAR would permit the
parties to focus on the merits: of a’ cIalm, rather than oh Who
SIgnedthecertlﬁcauon R IR ST A EREE

el e o Conclusion oo v ‘ Sy

I LA RO T SR B A RS SEE LA '
As the proposed amendment to OFPP Policy.Letter 80-3:
notes, contractors have expended substantial resources in
attempting to comply with the FAR. At present, the law still

AR BN ¢ UM B

. requires’ practitioners 1o scrutinize hot only the language in 2
1By ‘allowing a contractor to delegate claims certification * ‘f

claims' certification, "but also the position, the authority; and

“the responsxbllmes of the certlﬁer Some relxef however,’

' 'soon may be forthcoming, - If adopted, the OFPP draft amend-

ment will eliminate much of the: lmgatxon .over who must
centify claims and will allow the, partles to get on w1th more.
substantive i lssues Major Mlller ‘

e

MR BRGSO AR I AT IR e greerde 4T
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85Kaco Contracting Co., ASBCA No. 43,066 (15 Nov. 1991);*Aerojet Ordnarice Co., ASBCA No. 35,936; 91:3 BCA § 24,191;7sé¢ alss Newport News Shipbld'g’
& Dry Dock Co., ASBCA No. 33,244, 91-2 BCA { 23,865 (holding that an officer in the fourth level of managemenl dld not meet the FAR certr.ﬁcanonv
requirement), aff'd on recons., 91-3 BCA § 24,132, aff d, 933 F.2d 996 (Fed. Cir. 1991). i RREEA !

86Universal Canvas, Inc., ASBCA No. 36,141,91-3 BCA § 24,179.
87See, e.g., Restatement (Sccond) of Agency § 257 (1957).

ST A B8 D bt AT

88 Presumably, if an employee to whom thé ‘€ontractor ongmlly delegales oemﬁcauon authonty anempted ta delegaze that authotity to another person any’

ceriification by the second-level delegate would be ‘invalid.

U ¥ i LT

32 JUNE 1992 THE ARMY.LAWYER « DA PAM 27-50-235




. ' ' TIAGSAPracticeNotes

‘ l‘nstruélors,.T‘ircf Judge Advocate General's School

’Can the Government Ever Sattsfy the
Clear and Convlncmg Evidence Standard .
'Under Military Rule of Evidence 313(b)"

A weapons and contraband inspection is lawful only if it
has a nonprosecutonal or administrative purpose. . Conse-
quently, 2 commander who lacks probable cause to authonze
a search for illegal drugs cannot use an inspection as. a
subterfuge to search for those drugs. Evidence seized in the
course of thls prosecutonal mspectlon would be mad-
mtssxbleattnal . :

Mrlttary Rule of Evndence (MRE) 313 governs the
admlSSlblllty of evtdence obtained in an inspection. To
mtroduce contraband under this rule, a trial counsel normally
must show only by a prepondexance. of the ev1dence that the
inspection had an administrative purpose. Mthtary Rule of
Evidence 313(b), however, provides that the Govérnment
must prove by clear and convincing evidence that an
inspection’s purpose was admmrslraﬂve if “a purpose” of an

jinspection was “to locate weapons or “contraband”. and the

defense shows that the inspection: (1) was dlrected
immediately after the report of a crime and was not scheduled
previously; (2) targeted specific persons for tnspectlon or (3)
sub]ected the persons being examined to intrusions that were

“substantially different” from those that other persons
experienced durmg the inspection.!

Given the difficulty of meeting this enhanced burden of
proof, most practmoners have concluded that evidence
essentrally is inadmissible if it was serzed durmg an inspection
that triggers the * subterfuge rule.” Reported appellate
decisions support this view. In United States v. Thatcher 2 for
instance, the Court of Military Appcals held that the Govem-
ment failed to show by clear and convincing evidence that an
intrusion into a barracks room was an inspection, rather than
an illegal search. The accused, a Marine with a reputation for
being “caught but not charged with taking things,™ was the

i
primary suspect in a larceny.* Members of his chain of com-
mand who were mvestrgattng the theft bypassed the other
rooms in the barracks to 'search’ the accused’s room first. The
court concluded that the evidence obtained in this search—the
stolen property—-was seized ;llegally and adm1ttcd improp-
ér y Srmllarly. in United States v. Parker 5 the Air Force
Court of Mrhtary Revrew ruled that the subterfuge rule was
triggered when a commander ordered a unit urmalysrs fol-
lowmg the drscovery ofa ‘marijuana cigarette in a parking lot
used by unit personnel. Srgmflcantly, the commander
testified that he “definitely” ordered the urinalysis “wnh an
eye toward some type of disciplinary action.”s

Unfortunately, Thalcher Parker and other cases mvolvrng
MRE 313(b) fail to tell practmoners what command rationale
‘would sausfy the clear and convincing evrdence standard For
Lexamplc, if a commander found a vial of cocalne ‘in’a unit
area, could she order a unnalysxs for all her soldrers because
she fears she may ‘have cocame-usmg soldiers in the unit? Ifa
police officer told a commander of a rumor that an unknown
soldier in the commander’s unit has been selling drugs to
other soldrers, could the commander immediately inspect his
unit to sec if it is “drug -free”? Are these examinations
' prosecutorial or ‘administrative? If they are admtmstratwe and
_the subterfuge rule is tnggered what factors will satmfy the
cIear and convmcmg evrdence standard" .This practice note
offers some answers (o thcse questions by looking at the
“decisions of the Air Force Court of Military Review and the
Court of Mrhlary Appeals i in Umted States v. Alexander 7

Sergeant Alexander lived and worked with fifty other
service mermbers at.a remote Air Force site in South Dakota.
On 18 May 1989, the local sheriff told the site ‘commander
“that several unnamed military members” had bought illegal
drugs. Deciding that he lacked probable cause to authorize a
search, the commander ordered an inspection by a military
working-dog team. The dogs and their handlers arrived on 22
May. During the “walk-through inspection” of a common

Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 313(b) fhercinafter Mil. R. Evid.). ... . ..

228 MLJ. 20 (C.M.A. 1989), reversing 21 M.J. 909 (NM.C.MR. 1986).
3d. a1 21.

4.

527MJ. 522 (AFCMR 1988). =

61d. at 527.

732 MJ. 664 (A.F.CM.R. 1991), aff d on other grounds, 34 M.J. 121 (C.M.A. 1992).
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area outside the accused’s room, a dog *alerted” on the room.
The commander was notified. He authorized a search of thc

room. There, law enforcement agents found a straw tainted

with traces of cocaine and methamphetammes "The accused
then consented to a search of his car; a quantity of marijuana

was discovered in the vehicle. Alexander also consented to .

provide a urine sample, which ultimately tested positive for
marijuana.

At his court-mamal Lhe accused moved to suppress “all
evidence seized .in the search of {his] room as well as all
derivative evidence.” The t:nal Judge denied the motion, rul-
ing that all the evidence was admrssible “as part of a legm-
mate morale, welfare and readmess mspectron " The Judge
did not apply the clear and convmcmg evrdence standard in
makmg his ruling. Moreover, the trial counsel did not argue
that the commander had had probable cause to authorize a
search of Alexander s room and the trial judge evrdently dld
not consider probable cause as an altemattve ba51s for admrt-
ting the evrdence ‘

On appeal the accused argued that the trial “judge [had]
erred 1n failing to apply the clear and convincing evidence’
standard.”10 The Air Force Court of Mrhtary Review agreed.
Invoklng its fact- -finding power undeér article’ 66(c) of the
Uniform Code of Military Justice!! (UCMY), the court applied
this standard to determine whether the mspectlon was valxd It
‘concluded that. “the prlmary purpose of the exammatlon
was a valid [administrative] mspectron "2

The Arr Force court s optmon 1s rmportant because it
rrdenufles the factors inherent in the tnspectron of Alexander s
quarters that ‘enabled the Govemment to mieet the clear and
‘convincing evidence standard. The court noted that the
“commander testified that he [had] directed the 1nspectton to:
(1) insure mrhtary frmess (2) establish unit readiness and
security; (3) protect the image of the military in the local
community; and (4) determine if a drug problem existed.”13
These purposes, the court explained, “were legitimate grounds
on which to conduct an inspection, and they were not
' superceded by the recent report of criminal actwlty that also
5provrded a reason for the exammatJon "14

BId 666 .. . L
f‘yld_ R LT A R AT I PR [

10/d,

11 Uniform Code of Military Justice art. 66(c), 10 U.S.C. § 866(c) (1988) (héreinafier UCMI]. " = =

12Alexander, 32 M.J. a1 666.
1374,

14/d,

15/d. (citing United States v. Shepherd, 24 M.J. 596, 600 (A.F.C.M.R.), petition for review denied, 25 M.J. 238 (C.M.A. 1987)) (emphasis added).

16See United States v. Alexander, 34 M.J. 121 (C.M.A. 1992).

1734 M.J. at 127 (Cox, J., concurring).

xs

‘In reaching this decision, the court emphasized that MRE
313(b) is not ““intended to fashion a rule that . . . [would
prevent] a legmmate health and welfare 1nspectlon simply
because there also ‘exists some degree of command suspicion
concerning the activities of any of its members.’"!5

. Accordingly, Alexander supports the argument that evidence
* found during a contraband inspection is admissible even if the

commander ordered the examination immediately after the
report of a crime. Alexander also illustrates that a com-
mander’s testimony can satlsfy the clear and convincing
evidence standard even when that tesumony is extraordmanly
general and conclusory.

The Court of Military Appeals granted review to determine

“whether the 1nspect10n was lawful, but it ultimately declined
to decide the case on that basis. Instead, Chief Judge Sullivan
‘and Senior Judge Everett found that the evidence was
adm1551ble as the product of a search supported by probable
cause.!s This result is unfortunate. A decision on the granted

issue would have provided practitioners with unequivocal

guidance about MRE 313(b) and the “clear and convincing
‘evidence” standard Nevertheless, the Court of Military
“Appeals’ decision in Alexdnder is worth exammmg because
,Judge Cox did decide the granted issue in his concumng
opinion.’ Although this opinion is not blndrng precedent it is
.remarkable in its approach

)

Judge Cox completely 1gnored MRE 313(b) and the clear

and convincing evidence standard. He did not even mention
. the subterfuge rule. To Judge Cox, the only essential questlon
~was whether the commander had ordered the inspection “to
‘evaluate the fighting effectiveness or preparedness ‘of a unit,

or an individual.”17 If this was the purpose of the exami-
nauon then it was a valid 1nspecuon aimed at promoting

““mission preparedness and any contraband seized durmg the

inspection was admissible. In Judge Cox’s words:

S [Alny threat 16 combat effectiveniess or mis-
' sion preparedness provides a legitimate
" basis for inspection. . . . [Furthermore,] any
' time a commander’sprobing actions relate
~"'directly to the ability of an individual or

~34 - »JUNE1992 THE ARMY LAWYER « DA PAM 27-50-235




o ~orgahization to perform the military mission <",
.'we have a presumptively valid military
mspecuon It'does not matter whether the
commander has reason to suspect that the
mdmdual or umt will fail the mspecuon 18

J udge Cox also asserted l.hat a commander who leams that ‘d
soldier is a drug user should be able to order a urinalysis “to
protect the safety and readiness of his personnel.”! This
urinalysis, Judge Cox stated, is a legitimate inspection. “What
distinguishes an inspection from a search for the fruits or
evidence of crime is the nexus to the military mission. ' As
long as the action relates to m1ss1on secunty. it should be
consndered an mspechon 20

Applymg this rauona]e to the facts in Alexander J udge Cox
concluded that the commander ordered a proper
admmlstranve inspection.” The “presence of” drugs in a unit

“is utterly inimical to” mission accomphshment “Ridding the
installation of drugs was dtrectly tied ‘to’ mxssxon perform-
ance” 2 lherefore the mspectnon was lawful.

What happened to the- subterfuge rule and the clear and
convincing evidence standard? - Judge Cox evidently found
them unnecessary to an analysis of an inspection’s lawfulness.
This approach may reflect Judge Cox’s tendency to focus on
the reasonableness clause of the Fourth Amendmenl22 when
dec1dmg search and selzure issues.?3

* Trial counsel should read the Air Force court’s opnmdn in
Alexander carefully It glves excellem gmdance on how'to

i

19Id at 128

“‘ld (empham added)

20]d.

21/d,

»»»»»

argué for the ‘admissibility of evidence obtained during an
inspection ‘that-triggers the subterfuge rule. Judge Cox’s
concurring opinion in Alexander also may ‘provide trial
counsel with support. Defense counsel, on the other hand,
should-argue ‘that the Court of Militaty Appeals' refusal to
decide:Alexander: on the inspection issue diminished the
authority of the Air Force court’s decision.. They also may
counter the Government’s reliance on Judge Cox's opinion by
#rguing that his 'analysis ‘does not’ reﬂect a majomy view of
MRE313(b) Major Borch, BRI o

i . United States v, Ross—
aioocxoowt s sSenténcing an Accused fora i
Continuous Course of Uncharged Misconduct : - | -

*IRule for Courts-Martial (R.C.M.) 1001(b)(4)24 establishes
paraimeters for the Government’s introduction ‘of sentencmg
aggravation ‘evidence. The ‘evidence must “directly relate to
or result from” misconduct of which the ac¢used has been
found guilty.25 The improper inclusion of irrelevant mis-
conduct ‘evidence in stipulations of fact has been a recurring
appellate issue.26. The Court of Military Appeals has held that
even when the defense counsel and the accused have signed a
stipulation of fact, at trial they may object to facts included in
the stipulation and the military judge ‘must rule on' these
objecuons 2

“Im wxited States v, Ross % the accuSed pleaded gmlty to
t.hree spec:flcallons of consplrmg to alter ‘a public record
(specnﬁcally, an Army Servnce Vocauonal Apmude Battery

Yoot

22U.S. Const., amend. IV (“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures; shall not

be violated. .. ),

DSee, e.g., United States v. Morris, 28 M.J. 8 (CM.A. 1989); United States v. Moore, 23 M.J. 295 (C.M.A. 1987).

2 Manual for Couns-Mamal Umted Stau:s 1984 Rule for Couns-Mamal 1(l)l(b)(4) [hen:maflcr R.C.M] o b g

25Rule for Courts-Martial 1001(b)(4) provides, “The trial counsel may present evidence as 1o any aggravating circumstances directly relating to or tesulung from the
offenses of which the accused has been found guilty. Excepl in capltal cases a written or oral deposmon taken in accordance with R.CM. 702 is admissible in

aggravation.”
The discussion 1o R.C.M 1001(b)(4) ldds.

L

Evidence in aggravation may include evidence of financial, social, psychological, and medical impact on or cost to any person o entity who
was the victim of an offense, committed by the accused and evidence of significant adverse impact on the mission, discipline, or efficiency . ..
of the commend directly and immediately resulting from the accused's offense.

R.C.M. 1001(b)(4) discussion; see also R.C.M. 1004 (goveming use of evidence of aggravating circumstances in capital cases). R A

2% See United States v. Mullens, 29 M.J. 398 (C.M.A. 1990); United States v. DeYoung, 29 M.J. 78 (C.M.A. 1989); United States v. Glazier, 26 M.J. 268 (C.M.A.
1988); United States v. Jackson, 30 M.J. 565 (A.CM.R. 1990); United States v. Robinson, 30 M.J. 548 (A.C.M.R.1990); United States v. Vargas, 29 MJ. 968

(A.C.M.R. 1990).
21Glazier, 26 MJ. at 270.

234 M.J. 183 (CM.A. 1992).
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test (ASVAB)),2° one specification of wrongfully completing
an ASVAB for another soldier,30 and three: specxﬁcauons of
acceptmg moncytoaltcr ASVABs 3 ,:‘; o :a._ [EREeE

The accused entered lnto two sthulauons 3 fact Ftrst he
emcred into a stipulation describing the circumstances sur-
rounding the offenses to which he pleaded guilty.: This
stipulation was required by the accused’s pretrial agreement.
Second, the accused entered into a stipulation-that included a
copy of the accused’s prior sworn statement (0 'a military
police investigator. In the statement, the accused admitied
that he had altered “twenty or thirty” ASVABs and that he had
told the soldiers who were taking the tests *“to leave five or six
questions blank™ and that he would “ﬁll in the nght answers
when [he] grade[d] the tests.32 . . S ;

. During the providence inquiry, the accused objected to the
judge’s consideration of the reference in the second stipu-
lation g his having altered twenty or thirty tests., Although
the accused admitted that the statement was voluntary under
MRE 305, he ‘argued that the stipulation contained inad-
missible evidence of “uncharged misconduct.”?3 The ftrial
counsel responded that evidence of the uncharged acts was
admissible under MRE 404(b), then argued that, alternatively,
the: acts were proper evidence of aggravatmg circumstances
under R.C.M.,1001(b)(4). . : .

The military judge “admitted” the challenged stipulation
before. entering findings. . The record, however, does not
reveal whether the judge admitted the evidence for findings,
for sentencing, or for both. Adding 1o this.confusion, the
judge not only allowed the trial counsel to argue the
uncharged misconduct as a basis for a more severe sentence,
but also allowed the defense counsel to assert in the defense
counsel’s sentencing argument that the uncharged misconduct
should not be considered as R.C.M. 1001(b)(4) evidence. No

BUCMJ art. 81.
Widoam 134, oL e e P b
314,

32Ross, 34 MJ. a1 184,

guidance appearing on the record suggests that the judge ever
determined whether the uncharged misconduct was admissible
under R.C. M 1001(b)(4) as sentencing - evidence,

The Court of M:htary Appeals gramed revlew to determmc
“[wlhether the military judge erred by admitting and con-
sidering evidence of uncharged misconduct similar to -the
offenses of which accused was convicted.”* The court began
its opinion by noting that the military judge never specifically
ruled on the challenged evidence's admissibility. for sen-
tencing. Consequently, the parties continued to litigate-its
admissibility throughout the trial—even debating this legal
issue in their sentencing arguments.- For purposes of appellate
review, the Court of Military Appeals treated the evidence as
having been admitted by the mxlltary Judge for both ﬁndmgs
and sentencing.35

The court then revlewed the proprlety of admlttmg the,
uncharged misconduct for findings. It noted that this evidence
was not needed to establish a provident guilty plea. Following
two of its earlier decisions, United States v. Wingart36 and
United States v. Holt,?? the court ruled that the uncharged
misconduct evidence concerning addmonal test alterations
was irrelevant to the findings.38 . o

Addressing‘the admissibility, of the uncharged misconduct
evidence for sentencing; the court-held that the continuous
nature of the misconduct and its extensive impact on the
military community were “aggravating circumstances” as
contemplated by R.C.M. 1001(b)(4).3% . The court noted that
the uncharged alterations occurred: within the same time
period, and at the same place, as the charged acts. Accord-
ingly, evidence of the uncharged acts “clearly [was] rele-
vant™40 for sentencing and was not unduly prejudicial to the
accused in a judge-alone trial, even though the Judge admmed
it prematurely on findings.3t

33Notably, the defense counsel did not object under MRE 403 lhal thc evidence should be cxcluded as preJudxcml confusmg. or a waste of time.

“Rosx 34 M. at 184

[ERREEIVS R [

Vi

354. a1 186. Defense counsel alwnys should ensure that the military judge rules on obJecuons In United States v. Ciulla, 32 M.J. 186 (C.M.A.), cert. demed 112
S. Ct. 172 (1991), the military judge never ruled on defense counsel’s motion objecting to Govemnment sentencing evidence. - Observing that the defense counsel
had an obligation to renew the objecuon the count concluded that the defense counsel's fmlure to do so essentially waived llns issue.

3627 M.J. 128, 135-36 (C.M.A. 1938).

3727 M.J. 57,60 (C.M.A. 1988).

38Ross, 34MJ 1:187 SEAaRE ‘-‘"‘3 0 T
39]4 | : o

40/d.

g,
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- The Court of Military Appeals previously had confronted a
similar issue in United States v. Mullens.%>2 Mullens pleaded
guilty to committing numerous acts of sexual misconduct with
two children on divers occasions from 1983 to 1986. He
objected, however, to portions of the stipulation rcfemng to
his uncharged sexual abuse of the same children at. a different
installation from 1979 to 1983. The accused based his objec-
tion on MRE 404(b). Considering . this issue on appeal, the
Court of Military Appeals stated that MRE 404(b) was not
implicated. It observed that the Government had ‘offered the
admxss1ons not to prove that the accused had committed the
charged’ 'offenses, but to help the members to determine an
appropnate sentence for the accused’s crimes.43' The court
also noted that evidence of the un¢harged m1sc0nduct was
admissible to prove the accused had engaged in a ‘continuous
course of conduct, involving the same victims, similar crimes,
and a similar situs within the military community.#4 : These
incidents, the court remarked, “demonstrate[d] not only the
depth of [Mullens’] . . . sexual problems. but also the true
impact of the charged offenses on...his famnly 45

Although Ross and Mullens focus on.the admlssmlhty of
uncharged misconduct in stipulations of fact, they also outline
the circumstances under which uncharged misconduct may be
admitted in contested cases as evidence of a “continuing
course of conduct.” .Read together, they suggest that a
counsel’s “continuous course of conduct” analysis.-should
include the following questions:

« Are the crimes similar?

Is the situs the same?

Are the victims the same, or from the same
class of people? :

What is the chronological relationship
between the uncharged misconduct and the
offense of which the accused has been
found guilty?

4229 M.J. 398 (C.ML.A. 1990).
43/d. at 400.
44d.

451d.

Counsel also should heed the warning that Judge Cox
voiced in his concurring opinion in Ross—that is, they must
take care to determine whether the prejudicial impact of the
evidence substantially outweighs its probative value.46
Finally, if the military Judge admits the ev1dence ‘and the
accused is to be sentenced by members, the defense counsel
should ask for a Jlimiting mstrucuon MaJor Cucuhc and
Captain Miles, USMC. o

' More on United States v. Ross— '
Use of Information from the Providence Inquiry

In United States v. Holt47 the Court of Military Appeals
ruled that information that an accused reveals to the military
judge during a providence inquiry may be introduced during
sentencing.  Holt, however, does not permit the unrestricted

use of this information. The opinion states that, “if offered by

the Government, this testimony should be admissible as an
admission.™#® In United States v. Ross, Chief Judge Sullivan
expounded on this requirement. Commenting on the use at
trial of a stipulation in which the accused admitted to com-
mitting various acts of uncharged misconduct, the Chief Judge

‘pointedly remarked that “no motion for admission of this

evidence on sentencing was ever made by the prosecution in
this guilty-plea case™ This comment implies that the Court
of Military Appeals expects a trial counsel to offer formally
any statement the accused makes at the providence inquiry
that the prosecution w1shes the sentencmg authority to con-
sider. v

This proposition is consistent with the holding of the Navy-
Marine Corps Court of Military Review in United States v.
Dukes.5® In Dukes, the ‘Navy-Marine Corps court stated that
Holt “permits the trial counsel to offer an accused’s responses
during the prov1dency inquiry into evidence.”5! It added,
however, that these “responses are not automatically in evi-
dence, even in a trial by military judge alone, for an accused
must be given not only notice of what matters are being
considered against him [or her] but also an opportunity to

" object to admission of all or part of the providency inquiry.”s2

465¢e Mil. R. Evid. 403. In Ross, Judge Cox siressed the importance of MRE 403 to continuous course of conduct evidence. See Ross, 34 M.J. at 188. Judge Cox
also urged military judges to ensure that members receive instructions limiting their uses of uncharged misconduct evidence. See id.

47Hol1, 27 M.J. a1 60.

43fd. (emphasis udded).‘ |

49Ross, 34 M.J. at 186.

3030 M.J. 793 (N.M.C.M.R. 1990).
511d. at 794.

52/d. a1 794-95.
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- “Chief Judge’ Sullwan s statement in ‘Ross Suggests that 'the
Navy-Marine’ Corps court 1nterpreted 'Holt correcﬂy Tnal
counsel and’ milrtary jidges' would be wise ‘10 apply’ Holi'in
this manner ! 'Slmtlarly. a defense counsel should object to'the
Govemment s use of thatters‘from the’ provxdence 1nqurry
durmg sentencmg if the tridl 1counsel fails to provrde ‘_the
required offér and notice. Licuténant Colonel Holland s

Confusion About Malingering and Attempted
y Surc des A Self-Infhcted Wound

[ 4 FH

1v';’

, Judge advocates who have served at installations at whrch
basrc trammg is conducted know that sulcrde gestures by
soldlers in tralmng ‘are ‘not. uncommon “In troop umts, inten-
ponal self-mfhctecl thunes occur more rarely, although some
were reported dunng Operauons Desert Shreld and Desért
Stonn 1, When a serious instance of mtentronal self-mflrcted
injury anses‘ however, counsel qutckly dlscover that the
guidance contamed in the Manual for Courts-Martzal A8

mcomplete and ambiguous.s3, . ., oo oo ,1»
k The Manual élearly deﬁnes the offense of malmgenng 3
To be guilty of;this. offense, an accused must feign. the
inability to- perform hrs, or her duties, or.must 1ntenuonally
injure himself or: herself to ayoid work, duty, or service.s
The offense of “self-injury.without intent to avoid service™:is
listed in-the-Manual as a lesser-includedoffense of malin-
gering and a violation of article 134 of the UCMJ.56 . This
_ ancillary offense, however, is not identified specifically in the
Manual’s discussion of the genéral article,57 fior is it listed in
the Manual"s maximum pumshment chart 58 ACcordmgly, the
Manual offefs no help to judge’ advocates’ ‘seeking to identify
the elements of the offensé, to draft a spemﬁcauon allegmg a
wolauon or to determme the authonzed pumshment for the

crime. , . o
e N “l O T 4 17 ENORLRRNLL I SAT0 VIV IS T TR W S teer

. B e . o [T .
- ‘,(,»,‘-"rr RN rl‘.

SNy e o TR “;' Y Dyt

53MannalforCouns-Mamal United States, 1984, Part IV, pam'wmemmar:erMCM wsa.

S4UCMJ aru 115,

35MCM, 1984, Pant IV, para. 40b.

56/d., Pant IV, para. 40d(1).

571d., Pan IV, paras. 61-113.

38/d., app. 12 (maximum punishment char).

5938 CM.R:393.(1968)." - ¢ ﬁ O O I

60MCM, 1984, analysis, app. 21, para. 40.

. 'The analysis to'the Manual cites United States v. Taylors®
to' support the assertion that self-irijury without intent to avoid
servrce is'a’ lesser included ‘offense of malingering. - Unfor~
tunately, A careful reading of Taylor provides'no answers to
the practical problems that confront an attorney seeking to
hnderstand the self-lnjury offense mcluded in malmgermg

i Whrle conﬁned in the bng at a naval depot,“ Seaman Recrun
ylor mﬂrcted minor cuts on his arms with a razor blade., 'He
su sequently was charged with malmgermg ‘under UCMJ
article 115, At (rial, the law officer rnsl:ructed t.he general
court-marual not only on mahngenng, but also on a lesser-
mcluded offense of intentional self-injury, . ‘The latter offense
differed from maltngenng in two respects:, (1) it lacked the
element of a purpose to.avoid service; and (2) it comamed the
element under UCM] article 134 of constituting a drsorder to
the prejudice of good order and drsc:plme in’ the Armed
Forces62 Sl T D VT
The court—martral found Taylor gullty of mtenuonal self-

injury.i:In upholding this finding, the Court of Military

Appeals rejected Taylor’s argument that “‘Congress-interided
‘Article 115 to preempt the field-for all intentional self:
‘injurlies].”63 ' The court observed that an offense of self-injury

-:existed as a form of conduct prejudicial to good order before
‘Congress enacted the UCMJ. The court found nothirlg in the

language of article 115 or in the leglslatlve history of the
UCMIJ to show that Congress mtended to abohsh the self-
injury offense .64 R

The ruling of the Court of Military Appeals fesolved a
conflict among the boards of review. The Air Force Board of
Review had ruled ‘consisténtly that mtennonal Self-rnJury
under article 134 was a lesser-included offense ‘of malin-
gering.65 The Army Board of Rev1ew 1n1t1ally had held that

i Lk

O DT T

61 Prosecution and confinement are included within the meaning of the phrase “work, duty, or service™ under UCMY article 115. United States v. Johnson, 26 M I

415,418 (C.M.A. 1988).
62Taylor, 38 C.M.R. at 394.
LV

641d. at 395.

65 See United States v. Calo, 19 C.M.R. 903 (1955); United States v. Grubb, 6 C.M.R. 5§50 (1952).
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the lesser offense existed,56 but less than two. years later had
adoptcd the preempuon theory &7 :

Unfortunately, the Court of Military Appeals failed to
enumerate the elements of the intentional self-injury offense.
Taylor seems to require no more than intentional self-injury
under circumstances having a direct, adverse effect upon good
order and discipline;$¢ however, the self-injury offense that
existed in the Army before Congress enacted the UCM]J
included the additional element that the self-injury must
impair the accused’s ability to perform military dutics.$® The
Army’s 1949 Manual for Courts-Martial provided, “Any
willfully and wrongfully self-inflicted injury which results in
temporary or permanent impairment of the ability of a person
to perform military duty may be punishable . . . as a disorder
to the prejudice of good order and military discipline.”” The
form specification for this offense averred that the accused did
“willfully injure himself [or herself]” by a particular means,
“thereby unfitting himself [or herself] for the full performance
of miliiary service.””! The maximum authorized punishment
for inténtional self-injury included a dishonorable discharge
and conﬁnement for seven years.”?

The Taylor court also failed to address the issue of the
maximum authorized punishment for the offense. “Earlier, in
Umted States v. Grubb, the Air Force Board of Review had
rccogmzed that the maximum pumshment for intentional self-
injury was uncertain because it was not listed in the table of

65United States v. Burke, 14 C.M.R. 365 (1954).
67 United States v. hcobs, 20 CM.R. 458 (1955).

68Taylor, 38 CM.R. at 395.

maximum punishments of the 1951 Manual for Courts-
Martial, but it had issued no ruling on :this question.”® In
United States v. Burke, the Army Board of Review applied the
punishment for a service-discrediting disorder under article
134.74 . Accordingly, it limited the accused’s confinement to
four months and ruled ‘that no punitive dxscharge cou]d be
adjudged.”s

. Analysis of Burke,’® however, reveals that the finding: the
convening authority approved actually did not encompass
intentional self-injury as that offense had existed before the
enactment of the UCMIJ. Sergeant Burke was found guilty of
malingering under UCMJ article 115 for intentionally cutting
his wrist to avoid service as an enlisted soldier. The con-
vening authority disapproved the finding that Burke had acted
with the intent to avoid service, but approved a finding that
the accused had wrongfully injured himself in violation of
article 134. The Government did not allege, and the court-
martial did not find, that the self-injury had impaired Burke’s
ability to perform his duties.” Accordingly, the finding that
the convening authority approved addressed only a form of

‘disorderly conduct, not the intentional self-injury offense

described in the 1949 Manual.™

The questions concerning the prosecution of intentional
self-injury as a lesser-included offense of malingering could
be resolved by changing the current Manual for Courts-
Mamat 79 Meanwhile, the approaches that trial counsel and

69Gmbb 6 CMR. at 555- 58 (Gingery, I.A. ooncumng in part and dissenting in part). The focus on l.he effect of the accused's bchavmr upon hls or her fitness for
duty, rather than on the accused's acmal intent, also characterizes the UCMJ article 134 offensc of i mcapacnauon for pexfonmnce of duties lhmugh prior, wrongful
indulgence in an intoxicating liquor or drug. See MCM, 1984, Part IV, para. 76. :

7°Manuul for Courts-Martial, U S. Almy, 1949, para. 183z [hercinafter MCM, 1949] The offense was pumshable under the general amcle of lhe Anicles of War.
See Articles of War an. 96 (1948).

TtMCM, 1949, app. 4, para. 171

72MCM, 1949, para. 117¢, table of maximum punishments, at 141. The 1949 Manual identified this offense as “self-maiming.” A footnote explained that this
maximum punishment did not apply to the offense of self-maiming with the intent to avoid hazardous duty or to shirk important service. This more serious offense,
analogous to the present-day offense of malingering, could be punished under article 75 of the Anticles of War as misbehavior before the enemy, a crime punishable
by death. See MCM, 1949, para. 163a.

3Grubb, 6 CM.R. at 554-55.

T4Burke, 14 CM.R. at 366.

75Manual for Courts-Martial, United States, 1951, para. 127¢c. The 1969 and 1984 Manuals for Courts-Martial maintained the same maximum sentence for
disorderly conduct committed under service-discrediting circumstances. See MCM, 1984, Pan IV, para. 73e(1)(a); Manual for Courts-Martial, United States, 1969,
para. 127¢.

76Burke, 14 CM.R. at 366.

TId.

78MCM, 1949, para. 183a; id., app. 4, para. 177.

79The author’s proposed changes 1o the 1984 Manual appear in the appendix to this note.
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defense counsel ‘adopt in’ particular ‘cases must reflect the
degree to which the allegations against the ‘:accused're<:apit-
ulate the self-uuury offense’ deﬁned in' the 1949 Mdnual
R R AR N SV |

For example. a: I:nal counsel shOuld allege’ and prove that
the self-injury impaired the ability ‘of ‘the accused to perform
military duties. The trial counsel then could argue that: the
maximum punishment for the offense is identical to the maxi-
mum. punishment for malingering ‘because the two offenses
are closely related.®0 On .the other hand, whenever:a trial
counsel fails to allege or to prove that the self-injury left the
nccused unfit to perform his or her duties, the defense.counsel
should argue that—at most—the Govemment has proved only
themmorot'fenseofdlsovrder81 Y S P
y_,‘v 3 ,,v'.ly;, ‘,_‘.l‘ Ty Tl e T ~ \ :” DRI
The court-martral ofa soldrer charged wtth malmgenng
dunng Operation: Desert Storm illustrates the challenges that
counsel will face until the Manual is .amended.’2 . The
‘accused, Specialist Ramsey, was.a: soldier in the. Thrrd
Armored Division. . Soon after his: arrtval in SaudJ Arabia in
January 1991 Ramsey learned that h1s wrfe ‘had been
unfaithful to, him. .She also ;nformed him in.a telephone
conversation that she planned to.abandon theu' children, aged
three and five, in Germany. A ‘short time later, after a
conversation with a chaplain, the wife relented, saying that
she would remam in Germany w1th the chrldren )

Two weeks later the Coahuon Forces attacked Iraq ]'-Elght
days after hostilities began, Ramsey ‘shot himself in the Teft
shoulder with a single round from his M-16 rifle. Ramsey’s
unit then had to evacuate him to Germany for medical treat-
ment and Ramsey did not rejoin his unit until after the libera-
tion of Kuwait.

Initially, Ramsey claimed the rifle had discharged acci-
dentally while he was cleaning it. He soon changed his story,
however, admrtung that he had shot himself 1ntentronally
The second explanation was more plausible. While awaiting
deployment to Saudi Arabia, Ramsey had been hospitalized

and treated -for depression. - Unit leaders 'considered him a* '

good soldier, but emotionally weak.

The shooting had at least two adverse effects on the unit.

First, it deprived the umit of its only ‘school-trained chemical .+ 7. -
A Fae el H e ( PR - J A L] ',“.‘ Wl TS Mo "[],: 5

80See R.C.M. lOO3(c)(l)(B)(1) (“For an offense not listed in Part IV of this Manual which is included in or closely related to an offensé hsted therern the maxtmum

punishment shall be that of the offense listed").
81%¢e Burke, 14 CMR. 365.
‘zUmted States v. Ramsey, CM 91-01640, (A.C. M.R. filed Nov. 21, 1991).

LY

e si s s e teieingn s x” r,‘:*t:uwsv.T l“.l oM bl

BMCM, 1984, Part IV, pars, AOBG). -1 . 5 1pnie o et b
84714, para. 40f.
83SMCM, 1949, para. 183a; id., app. 4, para. 177.

36MCM, 1984, Part IV, para. 73¢(1)(a) (confinement for four months and forfeiture of two-thirds pay per month for four months).
%7/d., para. 40c(4) (dishonorable discharge, forfeiture of all pay and allowances, and confinement for 10 years). ' ¢ - +1.& i, bl F e id f 7w

'opérations specialist. *Second, after Ramsey ‘shot himself, the

unit commander instituted extremely strict controls éver the
distribution of ammunition. For two weeks after the shooting,
soldiers in' the unit were not allowed to carry ammumtron
even while on guard duty' oty s e e

‘,|- e ‘Iu P BEUEEE B SRR NS I A i3l W RTR

» -Circnmstantial ‘proof that Ramsey. mtennonally shot hlmself
ta' avoid service®3.included the -nonlethal Jlocation of the
wound and the_ timing of the .shooting—several :‘weeks after
Ramsey|s family crisis, but only $wo days after his unit moved
0 an assembly grea in the Arabian desert. On the other hand,
the defense counsel could point to- the severity. of Ramsey’s
family problems, his recent medical history of- depression; and
the opinions. of umt noncommissioned- officers that, .Ramsey
-was a good soldier.- The parties ultimately avoided the
Aincertainties of proof on this issue when the, accused. agreed | 10
plead guilty t to the lesser-mcluded oﬁ'ense of mtenuonal self-
injury. w1thout intent to avoid service. .

Although the terms of the plea agreement allowed the
accused to delete the words “for the purpose of. avmdrng
service as an enlisted person” from the mahngenng specifi-
cation,’ they also required the accused to add the phrase.
“thereby temporarily, incapacitating himself from performmg
military duties, such conduct being prejudlctal to good order
and discipline of the armed forces.” Consequently, the plea
satisfied the element of the self-mJury offense descrrbed in the
1949 Manual that the injury adversely affect the abtlrty of the
accused to perform his or her dut1es 85

providence inquiry was unusually complicated. . The military
judge advised the accused of a variety of possible
punishments, from the authorized maximum-punishment for
disorder under service- drscredttmg circumstances®$ to the
. maximiim penalty for malmgermg m a hosule fire pay zone &7
The judge then obtained the accused’s assurance. that the
accused wanted to plead guilty, regardless of the maximum
i ‘punishment that would apply.88+ Thrs approach ‘necessitated
by the deficiency of the Manual, resulted in 4 lengthy, diffi:
cult providence inquiry and created a fertxle ground for asser-
tions of error on appeal

B!

[T ’I:‘; [

88See Dep't of Army, Pam. 27-9, Military Judges’ Benchbook, para. 2-14 (C3,15 Feb. 1989). ¢ - "o Lo, /077 miter o dy bt Pl
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““The current state of uncertainty easily could be resolved by
amending the Manual. *Until then, counsel should look back
more than forty years to the 1949 Manual for guidance about
the intentional self-injury offense included in malingering.
Lieutenant:Colonel ‘Bowe, Deputy 'Staff Judge ‘Advocate,
Office of the Staff Judge Advocate, Headquarters, \'A Corps
Frankfurt Germany o .

RS

. ”*APPendix v

S sProposed Changes © : -

b - bt the 1984 Manual far Courls-Mamal

1 Part IV of t.he Mam&al Jor Courts-Mamal Umted States
1984, is amended by inserting the following new paragraph
after paragraph 103:

“103a. 'Article 134 (Self-injury without
intent to avoid service)

8. Text. See paragiaph 60
b Elemenls

(l) That the accused was ass:gned to,’
or was aware of pmspectwe assignment to,
" ‘or availability for, the performance of work A
duty,orservnce, ‘ ‘ IR
(2) That the a6cused mtenttonallyl RO
- tnﬂlcted m_;ury upbn htmself or herself S

(3) That temporary or permanent -
impairment of the ability of the accused to
¢ perform work, duty, or servnce resulted fromt :
c the mjury. and s

- himself/herself by_

that properly or normally may be expected
of one in the military service. ‘This offense
is ‘characterized by intentional self-injury
resulting in impairment of the ability of the
accused to perform duty. rather than by the
purpose to shu-k B

2 (2) Haw iryury mﬂzcted See paragraph

40c(2)

d Lesser mcluded ojfense Amale 80—
attempts L

toly

e, Maxzmum purushment
f (l) ‘Inrennonal self-mflzcted injury.
Dishonorable discharge, forfeiture of all pay
and allowances, and confinement: for 2

years. . i

- (2) Intentional self-inflicted injury in

itime of war or in a hostile fire pay zone.

Dishonorable discharge, forfeiture of all pay
and allowances, and confinement for §

years.

f. Sampie specification. -

Inthat .- .. (personal jurisdiction
data), 'did, (at/on board——location) (subject-
matter jurisdiction data, if required) on or
about 19___, willfully injure

, thereby

s anfitting himself/herself for the full per- -~ :
" formance of (work in _ ) (duty as -
' ___) (servnce asan enlisted person) ",

* (4) That, under the ctrcumstances, the

*" conduct of the accused was to the prejudice -
. of- -good order:and discipline in the armed . -
forces or was of a nature to: brlng dtscredlt L

» vvfuponthearmedforces T

[Note: If the offense was committed in time -
+ of war or in a hostile fire pay zone, add the -

- followmg element]

(5) That the offense was commttted (m -

time of war) (in a hostile fire pay zone).

i e, Explanation.

(1) Nature of offen;é.' This offense

differs from malingering (see paragraph 40).
To be guilty of this offense, the accused
need not have harbored a design to avoid
performance of any work, duty, or service

‘2 Appendtx 12 of the-Manual for Courts-Martial,. Umted

‘States, 1984, is amended to include the following entry after
Article 134 (Seizure, destruction, removal or dlsposal of

‘property to prevent)
‘ Self-tnjury wnhout mtent to avoid Serwce :

<'In time of war, ‘or whtle receiving
spec1al pay under 37 U.S.C. § 310

R DDSyrs Total

- 3. ‘Appendix 21 of Manual for Courts-Martial, United States,

1984, is amended to include the following entry-after the
analysis of paragraph 103:

103a. Article 134 (Self-injury without:
intent to avoid service)
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c.'Explanation. This offense is based on
paragraph 183a of MCM, U,S.:Army,: 1949;
United States v. Taylor 17 U.S.C.M.A, 595,
38CMR 393(1968) BN AR

e. Maxzmum pumshmem The maxrmum
punishment for subsection (1) reflects the
serious effect that this offense may have on
readiness and morale. The maximum pun-
ishment reflects the range of the effects of
the-injury, both in:degree and duration, on
the ability of the accused to perform:work,
duty, or service. The maximum punishment
for subsection (1) is equivalent to those for
offenses of desertion, missing movement
through.design, and certain violations of
orders. ;' The maximum punishment for. sub-
section (2). is less than the maximum pun-
ishment for the offense of malingering under
the same circumstances because of the
absence of the specific intent to-avoid work,
duty, or service.’ The maximum punishment
for subsection (2) is equivalent to:those for
aggravated offenses -ofdesertion, willfully
disobeying a superior commissioned officer,
and nonaggravated malingering by mten-
tional self-inflicted injury,. .

£, Sample specification. See appendix 4,
paragraph 177 of MCM, U S. Army, 1949

i i § ,.‘ulj!a Y

The First Basi‘chr_o»cvurerneht-!Fraird :Course

The First Basic Procurement Fraud Course, SF-F36, will be
held from 30 November to 1 December 1992, - ‘ﬂ"his new
held annually from 1987 to 1991. The new course will pro-
vide basic instruction. on:(1):the legal and practical aspects of
advising installation-level contracting and. investigatory
personnel about.procurement fraud matters; and (2)
coordinating available contractual, civil, criminal, and
administrative remedies in fraud cases. Topics that will be
addressed during the two-day ¢ourse include.indicators of
fraud; criminal investigations; and criminal, contract,
administrative, and civil remedies: for procurement fraud.
Instructors also will cover tost -principles, defective pricing,
product substitution, actions against government employees,
coordination of remedies, and the role ‘of the Procurement
Fraud Division, Office of The Judge Advocate General

(OTJAG) in combatting Army procurement fraud. - The Basic
Procurement Fraud Course will be;open to all active duty,

Reserve Component, and civilian attorneys in government
service who are detailed as procurement fraud advisors
(PFAs) or procuréement fraud uregularmes coordinatgrs
(PFICs) or are expected to serve in either capacity in the
future. Staff judge advocates and command counsel must
obtain a quota for this course through the Army Training
Requirements and Resources System (ATRRS). The
procedures for obtaining a quota are described in this issue of
The Army Lawyer in CLE News, infra page 62.

The OTJAG Procurement Fraud Division intends to present
an Advanced Procurement Fraud Workshop for experienced
PFAs and PFICs to complement the Basic Procurement Fraud

Course. . The first advanced workshop has been scheduled

tentatively for May 1993, ‘Major Borch. -

"{,“' I S

.. International Law Note .

Perfecting an International Code of Crimes

Last year, the movement to promote the effective enforce-
ment of international law took a giant step forward. On 11
September 1991, the International Law .Commission (Com-
mission), an agency of the Umted Nations (U.N ), presented
the “Draft Code of Crimes Agamst the Peace and Security of
Mankind”® to the U.N. The Commission 1nv1ted the member
nations to submit their comments on this international
criminal code by January 1993.90. When the nations complete
their reviews, the Commission will revise the draft, taking into
consideration the recommendations and observations of the
commenting states 1., RN

The U N. General Assembly created ﬂ'le Commrssron on 21
November 1947 and directed it to consolidate in a single
code?2 the principles established at the Nuremberg war crimes
tribunal. When it charged the Commission with this duty, the
General Assembly evidently viewedthe drafnng of  this code
as a matter, of vital importance. :The draft project, however,
raised many. controversial issues.and suffered frequent
setbacks., The Commission finally submitted: an initial- draft
code to the General Assembly in 1954, but, by then, the
political dynamics of the Cold War had made many influential
nations exceptionally sensitive to the concept of:an inter-
national penal code.?3 Lacking the support-it needed for
ratification, the draft code langmshed vmually ignored, for
twenty-seven years. - Co T

89Drafl Anicles on Ehe Drafl Code of Crimes Against lhe Peace and Securily of Mankind, Sept. 11, 1991, 30 LL.M. 1584 [hereinafter Draft Code of Crimes].

90Stephen McCaffréy, The Forty-Third. Se.s'smn of the Inlernanonat [aw Commission, 85 Am. 1. Int'l L. 703, 706 (1991)

9174, !

92/d. at 1556, 0. L T s

9374,

SNt AT ey EATICRETEINFRRE P U

R L L P S [P VIS FEE SUR S
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2:1[n 1981, the General Assembly remitted the issue to the
Commission. " At its forty-third session—held from April to
July 1991—the Commission finally arrived at a consensus.
Capitalizing on the changmg world order, the Commission
produced the remarkable document. that ptesently is
undergoing mtematronal review, Tl

. N seloed PR
. \<\ . 2 iy

The startmg pomt for thrs massive endeavor was a'
pendium of relevant international instruments,” prepared by
the Commission’s secretariat in 1983.9¢ In this document; the
secretarrat proposed a number of acts and practi¢es for
inclusion in the draft list of offenses.% In its annual report for
1984, the Commission remarked that the “first step” in'the

drafting process

would be to sift the acts constxtutmg senous
breaches of international law, maklng an
inventory of the mternatronal instruments
(conventions, declaratrons, resolunons etc)
that regard these acts as mternauonal
crimes, and selecting the most serious of
~ _them . [At this siage,] the acts selected
; 'would . be in'the Taw state, mdependent
of any rtgorous termmology or c1ass1ftca-
* tion. A precise terminology and typology
. would.be worked on Jater, when all the.,
material had been selected and del:ennmed 96

The Commrsslpn based its new code on the three broad
categones of offenses contatned in the 1954 draft code:, (1)
offenses against the sovereignty and territorial integrity of a
state; (2) crimes against. humamty, and (3) offenses that
vrolate the laws and customs of war.%7 AL the same txme, the
proscribe wrongs that international law previously has not
prohibited as criminal offenses, such as.colonialism, apart-
heid, serious injury to:the environment, and economic aggres-
sion.?8  The Commission also considered proposals to crimi-
nalize the use of nuclear weapons, the use of mercenaries,

%4UN Doc. AXCN.4/368 (Apr. 13, 1983).

95See id.

hostage-taking, hijacking, piracy, and violence against persons
enjoymg d1plomat1c pnvrleges and unmunmes 99

’111e Draft Code of Crunes descnbes the criminal lrabrhues
of individuals and the attendant responsibilities of the states in
which they reside. In particular, the Code emphasizes the
obhgatron of states to prosecute individuals for crimes against
the peace and’ security of humanity.1% “Any state that finds
within its territory an individual who allegedly has committed
a-crime proscnbed by the Code will have an affirmative duty
to prosecute or to extradxte that mdmdual 101

To facxhtate the’ performance of this duty, the Code w1ll
empower the domestxc courts of individual nations to apply its
provrsrons Domestic courts will enjoy concurrent jurisdiction
under the Code with any international forum that the U.N.
‘may ¢reate in the future. Because the intémational penal code
will not depend on an intérnational criminal court for its
eenforcement,'02 the ongoing debate over the creation of an
mternat.ronal cnmlnal forum 'will not affect the Code’s via-
brhty At the same" time, however article 2 of the Code
emphasrzes that the charactenzal:on of anact or omission as a
crime against the | peace and’ secunty of humanity is a deter-
mmatlon mdependent of domest.lc law. Accordingly, a prose-
,cutrng state will be able to pumsh an offender for committing
‘a crime proscrlbed by the Code even if the offense is not
pumshable under the state’s domest1c laws.

. One unusual aspect of the Draft Code of Crimes is its fail-
‘ure o specrfy pumshmems for the mternatlonal crimes that it
proscnbes The Code’s penal provrsrops all end with the
ambtguous phrase ‘shall, on conviction thereof, be sen-
ttenced 103 Dtsagreements over the penaltxes section of the
‘Code generated many heated debates .among the drafters.
Arguments over whether to impose the death penalty were
respecially contentious. Because the drafters ultimately could
not agree on specific pumshments the Commission tabled the
issue. The drafters hope 10 resolve their differences after they
.receive the nations’ comments on the Code in 1993,

96Report of the International Law Commission on the Work of the Thirty-Sixth Session, 39 UN. GAOR, Int’l Law Comm’n, 36th Sess., Supp. No. 10, at 30, UN

Doc. A/39/10 (1984) (hereinafter 1984 Report].

914 61756, C Lo e e gy

98 1984 Repori, supra note 96, at 30.
99/d.
10Draft Code of Crimes, supra note 89, arts. 5 and 6.

10174, art. 6.

102Stephen McCaffrey, Introductory Note on the International Law Commission Report on the Draft .

Articles Adopted at Its Forty-Third Session, Sept. 11, 1991, 30 LL.M. 1584, at 1556.

1038ee Draft Code of Crimes, supra nole 89, arts. 15-26.
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A Penal Cade for All Humamty

The second chapter of the Draft Code of Cnmes 1dent1ﬁes
various general principles that.the :drafters adopted to -afford
the Code the widest possible application. This section permits
a state to use common-law :concepts of criminal liability to
punish offenses against the peace and security of humanity.
This approach would allow a state to impose criminal liability
not only upon an actual perpetrator, but also upon any individ-
ual who “aids, abets, or provides the means for the commis-
sion of a crime against the peace and security of mankind or
[who] conspires in or directly incites the commission of such
a-crime.”1% Additionally, any individual who attempts to
commit a crime against humanity is. ltable as a prmcxpal 105
An accused’s criminal responsrblllty is not affected by the
claim of an exculpatory motive if this motive is. not
recogmzed as a defense at international law or 1denttf1ed
spec:ﬁcally in the Code’s definition of the crime.1%6

The Code also estabhshes mlmmum due process guarantees
‘for individuals charged under its punmve provnslons
References to the presumptton of innacence run throughout
the Code,197 although the drafters prescnbed no quantum of
evidence for overcoming that presumption.!08 Furthermore,
the Code prov1des that every accused is entitled to a “fair and
public hearing by a competent independent and impartial
tribunal duly created by law or treaty.”1%%" A prosecuting state
or international agency must advise each accused of the
charges against which he or she must defend, conveying this
information promptly and concrsely in a language that the
‘accused will ynderstand, Moreover, the accused must be
granted adequate time to consult with counsel and to prepare a
defense.!10 “The rights of the 'accused to trial without undue
delay, to be present at trial, to defend himself or herself i in
person, and to be informed of the right to free legal assistance
all are secured in article 8 of the Code.}1! Finally, an
individual charged with an offense under the Draft Code will
have the right agamst self-incrimination, the right 10 confront
and to cross-examine ‘accusers, the right to call witnesses on
his or her behalf, and the right to the free assistance of an

104/4, art. 3.
19574,
1064, art. 4.

10714, ant. 8.

interpreter if -on¢ is needed.!12 Ostensibly, domestic courts
will have to respect these rights.in the trial of any:person
charged with violating the Code, even when no corresponding
due process guarantees exist under the prosecuting: state’s
«domestic criminal procedures. Accordingly, the Draft.Code
of Crimes should expand concepts of fundamental due process
significantly in many nattons that currently lack these
safeguards KON EE BT TN BT I NS PRI

i

- s
1 e

As a general rule the Code provrdes that no accused may
be placed in Jeopardy more than once for the same offense
.even when different sovereigns or an mtemauonal tnbunal are
mvolved Article 9 provtdes, .

. . . . N B3

No one shall be tried or punished for 4~

crime under this Code in respect of an act

for. which he has already been ﬁnally con-

v1cted or acqmtted by a natxonal court,

prov1ded that, if a punishment was 1mposed

it has been enforced or is m the process of

\being enforced.113 " ;
Accordmgly. jurisdiction for offenses uhder the Code may be
exercised by an international crtmmal c0urt or by a domestic
court, but not by both o

SR P T S

Desplte these provrsxons however the Code takes the juris-
‘under some circumstances, a national court may ry and pun-
ishan 1nd1v1dual even though another nation’s court: has ¢on-
victed or has acqurtted the mdmdual for the same offense
"Thts dual prosecution can occar if “thé act that was'’ ‘the: stbject
'of the ‘previous judgment ‘took place in the territory' of that
-State secking a subsequent trial . . if that State Seekmg
“another trial . [was] the main vrcum 'of thé crimé.”114 Wheh
‘the Code permlts an individual to be placed in Jeopardy twice
“for the same offense, it softens the blow by requiring. the
-subsequent trial court to deduct from its séntence any penalty
-imposed on the accused as a result of the accused’s prevrous
conviction for the samé act.115 -~ o i Doy

i

casiin e R L T

18The Draft Code of Crimes does not state expressly whether an accused’s guilt must be established beyond a reasonable doubt or by some lesser standard of

proof.

109]4. at 8(a).
10/4. ant. 8(b)-(c).
1174, an. 8(d)-(e).
12/4, an. 8(f)-(h).
11374, art. 9(2).
114{4. art. 9(4)a-b.
1314, art. 9(5).
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To the extent that the Code creates “new crimes” that
presently are not proscribed by international or domestic law,
its operative provisions will have no ex post facto applica-
tion.!!6 -On the other hand, nothing will .protect an offender
from liability under the. Draft Code of Crimes for an act that
clearly is criminal under internationa! or domestic: law .when
the offender commits it, even if the crime occurs before the
Code comes into force by : ;

Ameles 11 and 12 of the Code ehmmate the defense of
& supenororders and clarify the responsibility of a superior
for crimes that his or her subordinates commit against the
peace and security of humanity. An accused will not escape
criminal: responsibility by. asserting that he or she acted
‘pursuant tothe order of a superior if the accused could have
refused to comply with the order.!'® Similarly, a sub-
ordinate’s superiors will not be relieved of criminal liability if
“they [know]} or [have] information enabling them to con-
clude, in the circumstances at the time, that the subordinate
[is] committing or [is] going to commit . . . a crime [against
humanity] and . . . they [do] not take all feasible measures
within their power to prevent or [to] repress the crime.”!1?
The drafters clearly designed these articles to eliminate the
excuses most ‘frequently offered by individuals accused of
committing war crimes during World War II. For example,

the standard that article 12 expresses for establishing the
criminal responsibility of a superior comports closely with the

criteria established during the trials of war criminals in the
1940’s.120

Finally, the Code does not attempt to articulate permissible .
defenses or proper extenuating cu'cumstances The drafters

left this task to the courts that wﬂ] preside over these issues.

Apparently, this was a compromisé that'‘the drafters adopted

because the issues surrounding certain defenses were too
controversial for easy resolution.!2!

-16/d an 10,

ury

118/4 an. 11.

119]4. an. 12 [emphasis added].

120See, e.g., In re Yamashita, 327 U.S. 1 (1946).

121 McCaffrey, supranote 90,at 707 . = .., . . oo -
12Draft Code of Crimes, supra note 89, arts. 15-26.

1ZU.N. Charter, arL 2(4). o

12 Draft Code of Crimes, supra note 89, art. 15.

/

Crzmes Agaznst the Peace and Security of Humamxy
- r .

The substanuve cnmes dehneated by the Draft Code of
‘Crimes comprise twelve separate articles.12 These articles

not only codify offenses previously proscribed in various
treaties and customary international law, but also establish

-entirely .new offenses. Following the example of the U.N.

Charter,12? the Code absolutely proscribes the aggressive use
of force, or the threat to use aggressive force, to resolve an

‘international -dispute.124  Article 15 .of the Code, however,

extends this principle beyond the provisions of the U.N.

-Charter by defining aggression precisely and by criminalizing

specific aggressive acts. In language adopted almost verbatim
from.the General Assembly’s Resolution on Aggression,125
the Code forbids the use of armed force against the “sov-
ereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the
Charter of the United Nations.”'26 The first use of force by
any nation will constitute a prima facie act of aggression and a
presumptive violation of the Code.127

Article 15 also sets forth a “laundry list” of unlawful
aggressive acts. These acts include i mvasmns, raids; the occu-

* pation or annexation of one state's territory by the armed

forces of another state; blockading the ports or coasts of an-

: other state; allowing-individuals or groups to use national
“territory as a base from which to commit aggressive acts out-

side the host nation; and sponsoring armed bands, irregulars,
terrorists, or mercenaries who commit aggressive acts against
another state. - Articles 17 .and 18 add to the prohibitions

-against aggression, forbidding nations to intervene in the
internal or external affairs of other states and prohibiting the

alien or colonial domination of one people by another. Sig-

~ nificantly, the Code binds domestic courts to any determina-

tion by the U.N. Security Council that an act is wrongfully

_ aggressive.128

125G.A. Res. 3314, UN. GAOR, Specml Comm. on the Question of Deﬁmng Aggress:on 35th Sess., U.N. Doc AJAC.134/L.46 (1974).

“ﬁDtafl Godc of Crimes, supra nole 89 nm 15(2), i6.
1914, an. 15(3).

1B]4. ant. 15(4).
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The'term' t‘aggression,” however, doés not’include legiti-
mate internal struggles for seif-determination or independ-
‘encé.’ In’ particular, it ‘doés not'describe efforts to throw off
alien occupation, colohial domination, or a raist reginie.1
The ‘Code does ot proscﬁbe'm'es"e so-called “wars ‘of national
11berahon” and a nation’s citizens 50°éngaged ‘may:seck ‘and
receive external 5upport conmstént wnth the provisions ‘of' thc
UN Charter“°" Lo S AEREPU S IR TE M S T S VA I
R CnnL o G e nad Hbl Ty il'l.',-
o The Code sﬁecxflcally outlaws gendcide; 131 fapartheid}!22
systematit or: ‘mass: violations ‘of human rights;t33 *¢xcep-
ut)nally serious'war crimes™;134 the recruitment; use, fmanCmg
‘and training of mercenaries:!35 the commission: or msugautm
of acts of mtcmational ‘terrorism;136 illicit traffid in narcotic
drugs ;137 and wxllful scvere damage o the environment 138.15

S Lo VT
i R Hnacz

' — v EERIHIN

R N R BN T o e poiien vin
129/4, ant. 15(6). RIS “”'-;“w R

N S At i'
Y ‘ It I L aiyd " [ R “Aﬁ
5. The’ Intcmauonal Law Commxssion s Draft Code of Cnmes

VS N T TP

'lis 2 milestorie’in the evolution of the rile of Iaw. The éréation

‘of ctiminal norms that the nations of the world will accept and
rapply-universally ‘will enharce ‘world order immeasurably.
‘Judge advocates should find that the Code will help to ensure
that nations engaged in armed conflict comply with:the
provisions of the laws of war. The commission'of serious war

“crimes -ostensibly. wilt/invite the ‘same”treatmeht thdt piracy,

slavery, .and similar. “umversally condemned nffenses ‘nowW
receive.. . i ACNEEEO

i b Ul T o i T e o
“-'The final “Code 'of Crimes Against the Peace. and Secunty
‘of Mahkmd" may resemble only shghtly the documem that

e ! ez P

BUFSH R
NS e

10d. ans. 157)17-18. +Enupi o u'! @i <1¢»'E,,: 21osisinh i ] Sl

o bl TN it Ot AV TN e el

131ld m l9 Genoc1dc is defmed as acls comrmnsd wuh mlcnl lodeslroy in whoI' ,mpm“t. anauonaL ethmc, racml orn:hgwus gmu as such” 'Id. an.
19(2) HOSRY : » it . Loy polheg "1 o AR

SO IO TR R L w[a. i wrions by e STETTTTEEE A (i B ') FRITESIa ‘f;'i"."r RIS SRRt ¢

13214 art. 20.. Apanhmd consists of acts “based on polu.:les and pracuces of racial, lcgr;ganon and d:scmmnanon ca'nmmed for the purpose of cstabhshmg or

maintaining dommanon by one racial group overany otherraml;roupmdlystcmancdl)q opprcssmg it,” Jd. art. 20@Xe)- ... ), o b

P N A 4 o M ‘w‘L
1331d an 21 P : S v“’v«}{; [N g - g < ot ©y HE iy < h - “Li i ,v - '15!fv ,:,_‘Y."{J:‘_i“: e :hw
: S LNRLT LT P

(1) ncts of mhumamly, crutlzlly or barbanly duected ngamst {ihe life, dngmtﬁ or phyncat br mental mlegnty of | persons (¢.g kﬂhng. lorture. T

R muulauon, bmlogmal expenmdnmnm, taking 'of hostages, 816 3t
b N Lt Maomiirinn vy il DL
T (2) esubhshmen: of scu.lers in an occupled temlory l;nd changes to the demographxc composman of occuplcd tcmtory;
Tirie G)useof\mhwﬁ]]ﬁ,eapmy RN H N S i i RN A
Vi & 3
@) employmg means or methods of warfare wl'uch are mtcnded or may be expected to cause wxdespread long lcnn and severe damage T [
the natural environment; e e, e e e e e
(5) large scale destruction of civilian property; and TRy
(6) wilful attacks on property of exceptional religious, historical or cultural valve. '
P
Id. art. 22(2).
[CEER A |
135/4. art. 23. A “mercenary” is any individual who is:
% Gt e Mt

(1) specially recruited locally or abroad in order to fight in an armed conflict;

(2) motivated to take part in the hostilities essentially by the desire for private gain;

(3) neither a national of a party to the conflict nor a resident of the territory controlled by a party to the conflicy; 117" & 75 ¢ e el

(4) not a member of the armed forces of a party to the conflict; and

(5) not sent by a State which is not a party to the conflict on official duty as a member of its armed forces.

Id. ait. 232).

13614 art. 24.

ARSI O B D I S T AR LN ERE S W

} e

AR ens Mo e L Lamn D i nbo ) R

[ me Sy e

Rl S SR S R T s T e D e e

el o s el e Y Dy e FUOA U LEEF s A E

1371d. ant. 25. “Ilicit traffic in narcotic drugs™ means any production, manufacture, extraction, preparation, offering, offenng for sale, dmnbuuon sale, delivery on
any terms whatsoever, brokerage, dispatch, dispatch in transit, transport, importation or exportation of any hardotic ‘drag or any psychotropic’ subérance odntrary to

internal or intemational law. /d. ant. 25(3).

13814, ar. 26.
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the International Law Commission sent to the states last year.
Nevertheless, one critical point should guide the states in their

deliberations: By adopting the Code, they will establish inter-
national minimum standards for acceptable human behavior.
With the establishment of these standards, the human race will
take a giant step toward a universal accep(ance of the rule of
law. Lieutenant Commander Rolph.

Legal Asszstance Items
The followmg notes have been prepared to advrse legal
assistance attorneys of current developments in the Jaw and in
legal assistance program policies. They also can be adapted

for use as locally published preventive law articles to alert

soldiers and their families about legal problems and changes
in the law. : We welcome articles and notes for inclusion in

-+ 1.8, Army Aviation Center and Fort Rucker
- Headquarters, 21st TAACOM :

Headquarters, 25th Infantry Division -
U.S. Amy Garrison, Fort Detrick s
U.S. Army CECOM and Fort Monmouth .

U.S. Army CECOM—Vint Hill Division:

“U.S. Ammy TECOM—Aberdeen

- Proving Ground
Headquarters, 1st Armored D1v1s1on
U.S. Army Berlin 1 .

" United States Military Academy |

U.S. Army Chemical and MP Centers and
Fort McClellan

- 21st TAACOM—Brussels .,
.-V Corps—Fulda Branch .
.. U.S. Amy, Garrison, Fort McPherson
‘ Headquarters, 10th Mountain Division and

Excellence in Legal Assistance. Congratulations to legal
assistance offices on the followmg installations: "

this portion of Fhe Army Lawyer. Send submissions to The : Fort Drum , By
Judge Advocate General’s School, ATTN: JAGS-ADA-LA :, Headquarters, 1st Infantry Dmsxon and
Charlottesvrlle VA 22903 1781 L ‘ Fort Riley
Headquarters, I Corps and Forl: Lewis
, « NN . . Headquarters, V Corps «
« ; 199_1 Chief of Stal‘f Award for  Headquarters, U.S, Army Japan and
4 -+ .. :Excellence in Legal Assistance . IX Corps
- Of the 144 Army legal offices having one or more attorneys Vit
lprovrdmg lega] assistance on a full- or part-time basis, twenty- Tax Notes .

nine have been awarded the 1991 Chief of Staff Award for

- ~ More o(t Individual Retirement v
. Account Distributions'%
U.S. Army Logrsncs Center and Fort Lee

U.S. Army Training Center and Matty'taipayers who have individual retirement acco‘unts140

Fort Jackson - .. (IRAs) maturing in cemﬁcates of deposit (CD) find that they

U.S. Ammy Engineer Center and face lower interest rates when they renew their IRAs. Conse-
Fort Leonard Wood quently, some decide to receive their IRA funds and to delay

- Headquarters, 101st Airborne Division and rollmg thcm over into other IRAs until they can find better
Fort Campbell ‘ - rates of return, If a taxpayer completes the rollover'4! into

_another IRA within sixty days, he or she will suffer no penalty

Headquarters, U.S. Army Soiith «
for withdrawing the funds prematurely!42 and the distribution

Headquarters, 3d Infantry Division

3 Army Air Defense Command will not be included in the taxpayer’s gross income. The

“U.S. Army Field Artillery Center and Internal Revenue Service (IRS), however, enforces the sixty-

Fort Sill ‘ fday deadlme very stnctly It normally will penalize a tax-

Headquarters, XVIII Airborne Corps and T payer for failing to complete the rollover even if the taxpayer
Fort Bragg ' is not at faule.143

 Headquarters, 82d Airborne Division

139See generally TTAGSA Practice Note, Distributions From Individual Retirement Arrangements, The Army Lawyer, June 1990, at 54 (discussing the tax
consequences of IRA distributions). ;

190IR.C. § 408 (Maxwell Macmillan 1991).

141The 1erm “rollover” describes & transaction in which an IRA trustee pays IRA proceeds to the IRA owner, rather than transferring the funds directly to another
IRA wusice. Distributions from an IRA are includable in the recipient's gross income in the year in which the distribution is received. /d. § 408(d)(1). This rule,
however, does not apply when the entire amount of the distribution is rolled over into another IRA within 60 days of the taxpayer s reecrpl of the distribution. /d. §

408(d)3XA)G).

142The premature withdrawal penalty applics if the taxpayer is less than 59 years and six months old when the distribution begins. Treasury Reg. § 1401-1(c)
(Maxwell MacMillan 1991). A taxpayer may invest IRA funds in any investment vehicle during this 60-day penod Id. Unless the investment is tax-exempt,
however, any income generated during this period will be includable in the taxpayer’s gross income for the tax year in wluch the investment occurred. /d. When
the taxpayer rolls the IRA funds over, income eamed during the 60-day period is not rolled into the new IRA.

143See, £.g., Priv. Lir. Rul. 9211035 (1992); Priv. Ltr. Rul. 8824047 (1988).
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In a recent letter ruling; the IRS addressed a situation in
which a taxpayer curtailed his qualified plan-and directed his
investment manager to roll over his balance into an IRA,
allocating the assets among five different. mutual funds. The
clerk handling the transaction for the investment manager
properly registered four of the five mutual funds.. Because of
an error, however, the clerk failed to register the fifth fund.
When the error was detected several months later, the tax-
payer confirmed the earlier instructions.. :The IRS treated the
distribution as an IRA rollover, but decided that the taxpayer
had not completed the rollover mto the fifth mutual fund
within the allowed sixty days.:: I

In Aronson v. Commissioner 1% the Tax Court considered
the plight of taxpayers who had established several IRA CDs
in a savings'and 'loan that subsequently went into
conservatorship. - -The taxpayers ultimately recovered their
IRA funds from the state deposit insurance fund, but they
failed to roll the'proceeds ‘over into other IRAs within the
sixty-day period. The Tax Court determmed that the IRA
proceeds were includable in’ the' taxpayers gross incomes for
the year in which the proceeds were received because the
taxpayers did not complete their rollovers by the statutory
deadline.

Conscientious taxpayers may find that the Tax Court is not
totally unsympathetic to ‘their-difficulties. In Wood v. Com-
missioner,'%5 a taxpayer personally delivered to an investment
agent the funds that were to be rolled over; he also completed
the paperwork requrred to establish the new IRA into which
the funds would be deposited." After 2 assuring the taxpayer that
the deposit would be madg, the mvestment agent accidentally
deposrted the IRA funds into a non-IRA account.’ The mistake
was ‘not discovered until after the sixty-day rollover period
had exptred The IRS subsequently issued a deﬁcrency notice,
seekmg to include the distribution in the taxpayer s gross
income. The Tax Court found for the taxpayer. Focusmg on
the taxpayer’ s conduct, the court ruled that, the bookkeepmg
‘error should not defeat the desued rollover treatment in the
'mstantcasel“ L . N S
~ Wood. suggests that a taxpayer who was prevented by a
trustee s error from completmg a rollover wrthtn the srxty-day
deadlme may find relief if the taxpayer was.not responsrble
for the error. Nevertheless, a legal assistance attorney (LAA)
always should advise a taxpayer to complete a rollover trans-
action within sixty days. Aggressive collection is a hallmark

T Tl

14498 T.C. 23 (1992).

14593 TC 12 (1989)
e ud SR 1S R RS SR T A A

l“ld S A SR E I CE &

SUT O i N
e L TR "!w PRIV D
l"71 RC § 6013(d)(3) ('Maxwell Mncmtllan 1991)
mgs'rc %) S
wnn 643, ibdemg st Sess. (19913 oot

1508, 316, 102d Cong., 1st Sess. (1991).

_of the IRS and decisions like Aronson show that taxpayers
-should not rely: on:the Tax Court to. moderate the’ IRS s ap-

proach Ma_;or Hancock RIS ETS

R A PR P IT TS St} I oty : L
Dtvorce Tax——lndmdual Lzabzluy LA
Following Joint Return Fllmg e

Husbands and wives who file joint income tax retums are
jointly and severally liable for the tax.!47 An LAA who
advises a client experiencing domestic and financial
idifficulties should alert the client to the tax consequences ‘that
'could arise 1f only one of two: spouses TESOrts 1o bankruptcy

Yot E TR TN LT i f:‘_’-" ]

A recent Tax Court deetsron Krohv. Cammzsszoner,l48
1llustrates these consequences clearly. ‘Caroliné Kroh and her
‘husbang filed joint federal’income tax returns for.several

‘years. “After the IRS issued notices of deficiency against the

.Krohs, Mr, Kroh was adjudicated bankrupt. . Mr. Kroh’s

bankruptcy trustee and the IRS entered @ séttlement:agreement
for part of the outstanding tax liability. Subsequently, the IRS
continued its deficiency action, seeking to recover the full
amount of the tax defi¢iéhcy: from Mrs.“Kroh. Mrs. Kroh
appeared before the Tax ' Coutt and‘moved for summary
judgment to stop the IRS act:lon The Tax Court however,

‘noted that Mrs. Kroh had’ not partrcrpated ‘m her husbdnd s
»bankruptcy proceedrngs and ‘had hot'been'a” party to the

‘settlément agreement. Relymg on ‘settion 6013 of the' Intérnal
Revenue Codé,’ the“court ’determrned that the IRS 'could
proceed separately’ agdihst Mrs. Krohi'to récover the unpaid

portion of the tax lrabrhty Major Hancock

Billwatch-House Bill 643‘ and Senate Bill 316:
Garmshment of Federal Pay '

Legal assistance attorneys should pay close attentron to
House Bill 643149 and Senate Brll 316 l5° ‘These 1dent1cal bills
propose to eliminate existing restnctrons ‘on’ the gamrshment
of federal salaries. Passage .of the bills, collecttvely entitled
the “Garnishmént Equalization ' Act of 1991,” substantially
will affect legal assrstance clrents and the advrce that their
attorneys provide.

U M N R T R EE TRVER SRR IS L SR
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The proposed law would apply the remedy of gamishment
equally to all debtors, Ostensibly, this would benefit federal
employees by inducing lenders to offer them credit. Explain-
ing this -theory, one proponent of Senate Bill 316 remarked;
“Knowing that gamnishment is unavailable against a defaulung
federal employee could influence a lender to withhold' ap-
proval of loans for such employees. By extending the remedy
of garmshment. this leg:slauon may help prevent a credit
crunch For creditworthy federal employees.”51

As many LAAs are aware, the mabnhty of a serv:ce member
to obtain credit is a problem that seldom arises in our offices.
Our military clients routinely are preyed upon by unscrup-
ulous salespersons eager 10 extend credit for merchandise
ranging from discount photographic coupons to encyclo-
pedias. Under existing law, creditors and debt collectors
seeking recovery from a service member after his or her
default cannot resort to court-ordered gamrshment of the serv-
ice member’s. mrlxtary wages Presently, military wages may
be gamished only to pay a service member’s child support and
alimony obhgauons 152 : , ; ‘

Creditors and debt collectors seeking to enforce contracts
detrimental to legal assistance clients rarely take defaulted
clients to court. The costs involved, and the lack of garnish-
ment as a remedy, prompt many creditors to settle cases, to
cancel comracts, or to wnte off debts

If enacted, the Garnishment Equahzauon Act of 1991

would open an avenue of collection heretofore unavailable to

creditors and debt collectors. This may create significant
problems for Servrce members—pamcularly because the

proposed act, in its present form, grants no exceptions for

default judgments. Admittedly, a service member who cannot
appear in a civil lawsuit because of exigencies of military
service may reopen a default judgment or request a stay of
court proceedings pursuant to the Soldiers’ and:Sailors' Civil

151137 Cong, Rec. 51389 (daily ed. Jan. 31, 1991) (statement of Sen. Craig).
1525¢e 42 U.S.C. §§ 659-662 (1988).
193See S0 U.S.C. app. 58 520-521 (1988)

Relief Act (SSCRA).!153 Even so,.a court may. misapply the
SSCRA or the service member may lack the financial
tesources to travel to the appropriate court and reopen a
default'judgment. * Atileast one federal court has refused to
enjoin the military from garnishing : a service member’s wages
for’ chlld support pendmg the servrce member s ‘efforts tb
reopén the défault Judgment—a]legedly entered in violation of
the SSCRA-—“—that estabhshed the support obhganon 154

thn thc Senate Subcommutee on Federal Services, Post
Ofﬁce, and Civil Servnce concluded hearings on Senate Bill
316 on March 5, 1992,!55 House Bill 643 had 143 cosponsors
and Senate Bill 316 had twenty-five cosponsors,!56 Legal
assistance attorneys should watch the next session of Con-
gress closely for further developments Major Hostetter.

Tlre Qualltatlve Management Program
“Appeal Process - '

Current congressional guidance mandates a'gradual reduc-
tion in Army personnel strength through 1995.!57 The conse-
quent reshaping of the Army’s force structure will focus
attention on soldiers who are recommendcd for elimination
under the: Qualitative Management Program (QMP).158 Al-
ready, LAAs regularly encounter as clients enlisted soldiers
facing bars to reenlistment under the prov151ons of the QMP.15%

The QMP bar is not meant to be rehablhtauve 160 Rather, it
is designed to deny the opportunity to reenlist to'a soldier who
has been identified through the qualitative screening program
as failing to meet Army standards.!6!

‘The latest Department of the Army (DA) statistics reveal
that approximately eighty percent of the soldiers selected for
elimination under the QMP file appeals.1€2 Approxrmately'
twenty percent of these appeals are approved.!63 ~

N i
AN

l-"“Scherdegg v. Departmem of the Air Force 715 F. Supp n (DNH 1989) aﬁ'd 915 F,2d 1558 (lsl Cir. 1990)

1555ee 138 Cong. Rec. DZ]S(dally ed. Mar 5, 1992)

156Bill Trackmg Repon. H.R. 643 avadable in LEXIS Legls hbrary BLTRCK ﬁle (last action dale 8 Apr 1992) Bill Tmckmg chon S 316 avadable in

LEXIS, Legis L\brary, BLTRCK ﬁle (last action dnte S Mar 1992)

157HQ, Dep't of Amy, The Depanment of the Army Chain Teachmg Program Bneﬁng Drawmg Down l.he l(rmy a3 (update 1,12 Dec 1991) h

158Message, HQ, Dep't of Amny, SAPA-PP, 251100Z Nov 91 subjecl Pubhc Affam Gl.udanee—Quahtauve Managemenl Program

15 Army Reg. 601-280, Total Army Retention Program, para. 10-1 (17 Oct. 1990) (hereinafter AR 601-280].

180/4., para. 10-25.
16114,
162Message, supra note 158, at 5.

19/d.
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" 'Unfortunately, no clearly organized guidance exists to
assist soldiers who desire to appeal QMP bars to reenlistment.
Accordingly, an LAA seeking to help a client to file a QMP
appeal must address a myriad of administrative questions in
addition to the usual personnel law inquiries. To understand
the QMP process, an LAA not only must research the appli-
cable Army regulat:lons,l64 but also must consult current DA
messages addressing the Army drawdown. 'To facrhtate this
research, the legal assistance office should compile these més-
sages and organize them in a drawdown book. This infor-
mation then will be readily ‘accessible to help attorneys to
assist their clients. "The following checklist also may assist
legal assrstance attomeys whose clients face QMP actrons
. R

",IQMP,VAPPéal Process C,hecklist -

Advice for the Client
1. Read the memorandum of notification carefully,
2. Study the statement, of options.165

3. Determine the basis of the ‘appeal. A’ ‘soldier may ‘base an
appeal on 1mprovement in the soldier’s duty performance, on
the existence of a' material error in the soldier’s personnel file
that resulted in his or her selectton for ehmmauon or bn both
of these factors 166 ; : T -

4. Seek the advice of the company commander )

5. Seek out the brlgade-level retention noncommnssroned

officer for addmonal gmdance 161 3
6. Draft a personal statement. A soldier should begin writing

" the first draft of thls statement 1mmed1ately after he or she
deades to appeal o

7 Seek out former and present commanders or supervisors

who would be willing to write 2 statement supporting the

appeal.

I

. Trme Constramts -
l’. Theﬂchent must submrt the appeal 10 his or her cham of
command early enough to ensure that it will reach the United
States Army Enlisted Records and Evaluatron Center
(USAEREC) within sixty days of the client’s notification by

memorandum of selection for QMl> ehmlnauon 168

2. If the client has at least seventeen years and nine months of
active federal service on the effective date of the notification
memorandum, the client may be extended on active duty untll
he or she becomes eligible for: renrement 169 }

3. If the chent has less than mnety days remaining before his
or her current term- of service expires, the client may be
extended on active duty to allow the client’s appeal to be
processed.170

4. If the client is on a promotion standing list when he or she
receives QMP notrfrcatlon but the client’s current term of
service expires after the retention control point date for the,
client’s current rank, the client may be extended on active
duty to allow the client’s appeal to be processed.!7t’ ' .~

‘ Mmunum Appeal Packet Contents
A soldler submlttmg an appeal must mclude the followmg
materials in his or her appeal packet: -

1. One copy of the memorandum of notiﬁcatjon,'along‘with a
copy of the enclosure to the notification memorandum that
sets forth the basis for the barl72 .

2. The official military personnel file, (OMPF) fiche that

accompamed the notification.1”3 This fiche must be’ enclosed

in a sealed envelope. ;

3 The most recent coples of the client’s DA Forms 2A and 2-

1.174 If the QMP action is based on an adverse efficiency re-

port, the client-also should enclose a copy of the report in:
question.i75

164 See generally AR 601-280; Anmny Reg. 635-200, Enlisted Personnel, (17 Oct. 1990).

165S¢e U.S. Army Enlisted Records Evaluation Ctr., Form 51, Statement of Option to Accompany Memorandum of Notification of DA Bar to Reenlistmerit Under
the Qualitative Management Program Enlisted Qualitative Early Separation Program (Dec. 91) [hereinafter USAEREC Form 51).. The client must mark option 1 .
on USAEREC Form 51 to initiate the appeal; this is the only appeal that the soldier may pursue. See AR 601-280, para. 10-6(3). Both the client and the LAA
should examine these options closely because guidance expressed in the governing regulations often fails to reflect recent changes to USAEREC Form 51. ..

166 AR 601-280, para. 10-7a. Army Regulation 601-280 identifies no other bases for appeal.

167 The author owes her own understandmg of lhe QMP appeal proeess to t.he patient assistance of Sergeant Ma]or Dale Aberle, the retention noncomm.lssloned

officer for Il Corps and Fort Hood. - LT

Pl v

168See Message, supra note 158, at 4. Army Regulauon 601-280, which provrdes that the time penod for submrssron t0 the cham of command is 90 days, see AR

601-280, para. 10-7a, apparently no longer reﬂeas DA policy...

T g T TP TR A SO

169 Message, HQ, Total Amy Persmnel Command TAPC POT—SA 2214012 Nov 1991 subjecl Enlisted Quahtanve Early Separanon Program

179AR 601-280, para. 10-11b.
17114, para. 10-11c.

172]4., para. 10-7a.

183)4.

17414

13]d. The conients of the appeal packet must be reviewed by the soldier’s chain of command and servicing personnel service company in accordance with AR .

601-280. See id.
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it ;Addmonal Appeal Packet Contents o

1. The client should mclude in the appeals packet the
substantive text of his or her appeal, including the client’s
own statemént and materials submitted by the client’s past and
current supervisors or commanders. These submissions
should address the: basis of the QMP bar and the actions the
client has taken to improve his or her performance or 1o
correct his or her deficiencies. Whenever possible, the client
should include evidence to support these submissions; for
example:

LR |
ot

a. Authenticated noncommissioned officer

efficiency reports (NCOERS) or academic
efficiency reports (AERs);

b. ‘Award orders;

. ¢. Orders revoking court-martial findings; =
and St

.. d.-Orders to remove data relating to non- ' - -

.. judicial punishment or other disciplinary . -

. actions  from the client’s personnel file, if = .

" those data were not removed before the . -

USAEREC board reviewed the ﬁle.

2, The chent also may mclude a current DA photo or—if
possxble—a full length pxcture of the chem KdreSSed in his or
her class A uniform, receiving an award.”

3. The client may list examples of -his ar her. past accom-
phshments—for example, receiving an associate’s degree.
wrth honors, whlle servmg on active duty R

4, The chem may hst special awards that he or she has
received—for mstance a Bronze Star Medal that thé chent
recewed for semce in Operauon Desert Storm. § v

5 The client' may include’ ‘NCOERS or AERS that the client
received during, or immediately after, the occurrence of ‘the
conduct upon which the client’s QMP selection was based.

6. The client may describe any special service schools that he
or she has attended 176

v 2 . 11 f ! poot T o

" Practical Tips for Atiomeys |

1. Use the DA world-wide personnel locator to find a client’s
past supervrsors or commanders

2 Ensure lhat the chent s paclcet is professronal and i nnpres—.
sive. Asa whole, the packet should be neat and well organ-
ized;“in parucular it should mc]ude a table of contents and a
list of exhlblts - ' _

3,.; With the client’s permission, have the packet proofread by
several competent, knowledgeable reviewers. These reviewers
normally should include thé client's commander, the client’s
battalion adjutant or personnel officer (S-1), and the non-
comrhrssxoned ofﬁcer in charge of the personnel and admin-
istrative center that services the client s unit. Review the packet
personally befoxe the chcnt submlts it to the cha1n of command ‘

4. Consider advising the client to prepare for the transition to
civilian'life in case the appeal is denied. This preparation
should include financial planning,!7? drafting resumes and job
applications, and planning to continue higher education. ~ -,

5. 'Discuss ‘with the ‘client any separatron 'benefits that the
Army currently offers that the client may be eligible to
receive. Suggest that the chent consxder applymg for these
benefits, 178 ¢ u :

6. Consider advrsmg the chent to ask his or her commander to
provrde a statement in the commander s portion of the appwl
packet, addressmg the mtent of the Army Chief of Staff in
drawing:down the Army‘and explammg why the soldxer does
not fit the profile of soldiers who should be compelled to
leave the service.!?? ‘i
7. Advise the client that he or she may elect to change from
option 1 (appeal) to' opnon 3 (voluntary drscharge) atany time
throughout the appeal process.180

i
K

17%6The client normally should include jtems mentioned in paragraphs 3 10 6 of this section if they support »a.llegations that a material error existed in the client’s file
when the file was reviewed by the selection board. See generally id., para. 10-85(2). These itemns are otherwise redundant because they appear in the client’s
OMPF, which also is a part of the appeal packet. This redundancy is not necessarily harmful; if the accomplishments these documents describe are truly
noteworthy, including them may work to the client’s advaniage by emphasizing his or her merits. The reviewing authorities, however, will recognize a needlessly
repetitive recital of ordinary accomplishments as mere filler. .

1715¢ee generally Message, Dep't of Army, DAPE-MPE-PD, 252047Z Jul 91, iubject: Tmplementation of Separation Pay for Regular Army Enlisted Soldiers. The
following formula dictates the amount of separation pay to which the soldier is entitled: 1/2 (annual base pay X years in service). G TN

17 A soldier who is eliminated through the QMP program cannot receive voluntary separation incentives or special separation benefits (VSI/SSB). During the most
recent application window for VSI/SSB, a soldier who was notified of selection of QMP could apply for VSI/SSB if he or she was otherwise eligible to do so,
although the DA would grant these separation benefits only if the soldier successfully appealed the QMP action. See Message, HQ, Total Army Personnel
Command, TAPC-PDT-S 281802Z Jan 922, subject En].lsted Update 2 to Volumary Barly Tnnsmon Program wrth VSI[SSB :

1]n one appeul wuh which the author is- famrlmr. a oommander wrote, “'[he Army Chief of Stnff in h13 mtmdncuon 10 the updute on reshapmg the Anny, stated
that while we must reduce the size of the Army, we will take care of our-own. I believe that pennmmg [the appellant] to remain on aciive dmy is in line with the
CluefofStaffsmtenL" R e o . S ‘ . : S

T e : o R S I

m"AR 601-280, para. 10-7c; .éu’ Message. snﬁra note 169. at3,
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CommandersAppeatm TRE

1. Any commander in the client’s cham of command who
holds the rank of licutenant colonel or above may appeal on
the client’s behalf, The commander’s appeal is purely
discretionary, so advise the client that this option is available
so that he or she can make hlS or her command aware of thrs

appeal 182

2. The commander must compare the client's current
performance with the data contained in the documents used by
the screening board to select the soldier for QMP.183_If, after
making this comparison, the commander believes. that the
client’s current performance and potential for future serv1ce
warrants retention, the commander may initiate an appeal.184

3. The burden of proof lies on the commander to convince the
Standby Advisory' Board (STAB) that it should overrule the
USAEREC selection board’s decrsron to ehmrnate the client.135,

(30

4. Htgher commanders m the cham of command will add
their substantive comments about the client’s performance and
potential and w1ll advise the general court-martial convening
authority 10 approve, or to disapprove, the commander’s appeal.136

5 The commander’s appeal is forwarded concurrently with
the client’s appeal. Both must arrive at. USAEREC within
sixty days of the day the commander presented the bar.to the
client.1%7 - ; .

Captain Fair, Office of the Staff Judge Adyocate, III Corps
and Fort Hood Fort Hood, Texas ‘ , h

Refund Anticipation Loans for Soldiers o
Receiving Income Tax Refunds

* One bank operating on a mihtary mstallahon has coop-
érated with LAAs to provide refund anticipation loans (RALS)
to legat assistance clients who have accounts with the bank.
This cooperative arrangement, which could be copied at other
installations, operates as follows:

* An LAA prepares the client’s income tax
return and files it electronically, instructing .. -
the IRS to deposit the tax refund directly .

* into the client’s bank account

» As soon as the IRS has acknowledged the

.+, return (it usvally does so one day after fil-. ., .

vy

[

181 See generally AR 601-280, para. 10-9.

ing), the attorney provides a certification
letter to the bank on the cltent’s behalf

. .The bank qutckly checks the chent s credit :
_and laans the client money up to the amount
’ of the refund due .
The bank charges the followtng fees on the basrs of a four-
week loan: 0 ¢ :

(ORI PO S [FO I

nt of Loan
Up to $561 Thirty percent (minimum
.0f $7.50) |
$561 t0 $1999 - " Twenty-one percent
$2000 or more ’ Eighteen percent (no
maximum ceiling)

Accordingly, the bank would charge a fee of thirty dollars on
a four-week RAL' of $2000. “This figure is obtained by multi-
plying .18 by $2000 and dividing the result by twelve,

The bank’s fees compare favorably with the fees charged
by commercial tax-preparers, such as: H&R Block. A com-
mercial tax-preparer typically charges from fifteen to fifty
dollars 10 prepare a tax return, twenty-five to thirty dollars to
file the return electronically, .and forty to forty-fivedollars as
interest on a short-term loan against the taxpayer’s pending
refund. According to bank officials, the administrative cost of
processing each loan is approximateiy forty dollars, but the
bank provides the ]oans at less’ than their costs asa pubhc
service.

"-'Legal assistance attorneys on the installation reportthat
they prepared over:4500 federal income 1lax returns and
electronically filed 4339 returns for tax year 1991. Of the
4339 axpayers whose returns were filed electronically, only
123 requested loans from the bank. - This response suggests
that the RAL program may not have induced many soldiers to
file electronically. Nevertheless, the 123 soldiers who took
advantage of the program saved substantial sums by
borrowing from the bank, rather than from a commercial tax-
preparer.!#8 o .

Crgeloo vy wmer o
Vi Ly

The point of contact for the RAL program is Joyce ‘Butler,
She may be reached at DSN 639-5058.- Lieutenant Colonel
Forrester v ‘ r ‘

1828¢¢ USAEREC Form 51, commander's opuon 1 (explatmng how a commander may initiate an appeal on behalf of a soldtcr)

l

183 AR 601-280, para. 10-9a.
184f4 L

18574, para109c R .
18514, para. 10-96; see also id., para, lO~7 L S e

L

K]
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187 Army Regulation 601-280 states that the commander 'may, wuhm 90 days of receipl of a QMP memorandum, appeal the bar based on soldier’s current manner
of performance and potential.”: See id., para.-10-9a. This provision, however, evidently has been superseded—USAEREC Form 51 allows a commander only 60
days to appeal on & soldier’s behalf.. Cf. Message, supra note 158, at 4 (appeal must arrive at USAEREC within 60 days of soldier's notification of selection). .

183 Unfortunately, all RAL programs may be in jeopardy now that the IRS has started vigorously intercepting refunds to satisfy unpaid support payments and
defaulted student loans. The IRS"s interceptions of tax refunds forced the other lending institution on the installation to stop offering RALs after tax year 1990.
A . o O R
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. _{ \‘2.;'; R , ‘ ArmyProcurementFraud Program’—Récent Deye'lopments o
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o The Army s world-\mde efforts dunng calendar year. 1991,

“'to'combat procurement fraud have yielded significant results.
“‘Army commands obtained 186 criminal indictments and
" convictions—an '8.8% increase over figures for 1990 and ‘the
“largest annual total the Army eveér has attained. Civil,
administrative, and criminal restitution recoveries exceeded

"-$35 million—a 62.7% increase over recoveries in:1990. | This

is the largest amount the Army has recovered in one year,
excluding the Bell Helicopter recovery in 1988. The Army
suspended or debarred 584 contractors for fraudulent or poor
performances, also a néw high. For the second year in a row,
the Army completed more suspension and debarment actions
than any other agency in the Depanmenl of Defense (DOD)

I

Specnal menuon should be made of United Slales Army

“Europe’s (USAREUR’s) ‘efforts. during 1990. It recovered

over $3 million through its remedies program and completed
more than 150 debarment and suspension actions—a truly
substantial success. The Eighth United States Army (Korea)
presently is processing 1140 potential :debarments, which may
have a s1m11ar 1mpact t]'us year

Also worth nonng are the Depamnem of J ushce s (DOJ s)

' fraud recoveries in fiscal year (FY):1991.. Chief among them
“was the record recovery of $185 million from the Unisys
- .Corporation.: This recovery—and many others—redressed

- frauds perpetrated on the DOD. In all, the: DOJ recovered
.$340 million—an $83 million increase over the $257 million

* that it recovered in"FY 1990. - Qui tam lmgatlon produced
- further recoveries of $25.6 million.

The Environmental Front

.~ The number of criminal and civil prosecutions of con- ..

tractors for environmental violations is rising. In FY 1991,
the Environmental Protection Agency (EPA) referred 474
civil and criminal cases to the DOJ, This represented an

increase of 104 criminal environmental cases over FY 1990, -

In 1991, the DOD Inspector General's office listed envi-

1Fed. Acquisition Reg. 9.406-2(c), 9.407-2 (1 Apr. 1984) [hereinafter FAR].

2See FAR 9.406-2(bX1). A “deban'ing official may debar a contractor, based upon a prcpondernnee of ﬂre ‘ewdence. for.
. or [for] a history of failure 10 perform, or of unsatisfactory performance of, one or more contracts.” Id. .

with the terms of one or more contracts .

3See 40 CF.R. § 15.2(c) (1991).

" ! ‘Procuremierit Fraud Division Note - -

)

S i TR TR R
.Prqcurémgm Fraud Division, OTJA’G_‘ o

SRR

‘fronmental crime among 1ts five prmcxple mvesugauve
concems. ¢ .ot : : ,

Army legal and contracting personnel working in the
procurement fraud arena must ensure that contractors comply
with environmental rules and regulations.” Personnel that
supervise contractors should be aware of the remedies

".available against a contractor that violates environmental

.laws. These remedies include termination for failure to
~comply with the terms of the contract, referral to law enforce-

< 'ment agencies. for criminal investigation, and the admin-
'1stralwe actions of suspensnon and debarment. -

A oomractor S commlssmn of an envuonmental offense not

:.only provides the basis for a termination action, but also may
- justify a suspension action under ‘Federal Acquisition Regu-

lation (FAR) 9.406-2(c) or a debarment action under FAR
9.407-2.! Many environmental violations arguably demon-

- strate a contractor’s lack of present:responsibility or integrity.

Moreover, an environmental violation may support a debar-

. ment action pursuant to FAR 9.406-2(b), which empowers
" -federal agencies to debar contractors that v101ate the terms of
.- their; govemment contracts 2 . e

Sy

An Army procurement fraud adv1sor (PFA) should coor-

dinate with local EPA representatives when .a case arises that

involves an environmental violation. The PFA also should

/. check to see what action—if any——the EPA has taken against

the .violator. “"The PFA, however, must remember that EPA

« regulations do not prevent the Army. from pursuing the

. suspension or debarment of a contractor for environmental
- violations or for noncompliance with the terms of its con-
- tract.3 Actually, the Army usually will seek lead agency

responsibility if Army funds support a contract or if the Army
can protect its interests best by assuming primary responsi-

bility.

The EPA has two distinct processes for suspending and
debarring contractors who violate environmental laws and
regulations.? The first process, the Contractor Listing Pro-

- -gram, is narrow in scope and duration and ordinarily does not
_ preclude a separate debarment action by the Army. The

i

wr]lful farlure lo perform in aceordanoe

4See generally Criminal Law Division, The Judge Advocate General's School! U.S.: Army, 1991 Procurement Fraud Course Desk Bock, tab-Q (12 Noy. 1991). 1
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second process, the EPA’s own suspension and debarment .,..;" ;Federal tegulatxons also permit the EPA to list a facility on

procedure, is more extensive. If an Axmy contractor’s envi-
ronmental violation justifies an EPA debarment,. thc PFA and
the local EPA representative must work togetﬁer to’détermine
whether the Army, or the EPA, will act as the lead agency.

This coordination is essential (o avoid duplicate debarment ) ‘
actions against the contractor. “Procurement fraud advisors,

however, must not forget that all determinations of lead
- agency. resporisibility must be coordinated with the Pro-
curement Fraud Division (PFD), Office of The Judge

Advocate General (OTJAG).

st an Lo bineanun vrg S 1 O PRI IR L
e o ey e e et Bect e

pod dune EPAContractor Listing Program::-

BRI PRI T4 T DEREME R EE VRS TaRS Ea! : 4
[ The Clean Water: Act5 (CWA) and: the Clean Atr At:t‘5
" (CAA) direct-the EPA to deébar:from government contracting
-‘iany facility at'which a criminal ‘environmental violation-has
--occurred.” “The débarment must continue until the EPA
Administrator certifies that the facility has corrected the
condition that gave rise to the conviction.! The EPA notifies
¥ federal ‘agéncies of this action’ by-including:the contractor's
name on the General Services ‘Administration (GSA) lists of
partles excluded from federal prOcurement or nonprocuremem
2 progtams (GSA hsts) R R

SIEL b A s e

r ltf
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b Debarmem under the CWA is facxhty spectﬁc meamng that
-1the contractor may continue dbing business with the govemn-

“'ment at other facilities that are not:mentioned in the listing.
" The listing is automatic=~that'is, if a contractor is convicted of

an environmental violation enumerated in the CWA, the con-
tractor’s name must go on the GSA lists. A contractor, how-
1ever, probably  will:be listed only: bneﬂy 1f the contractor can

resolve its technical problems quickly. .

ol oy oW NEN

O I L
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-ﬁ Debarment requirements and -proceedings under the CAA
/ ‘are ‘very: similar to' those'of the CWA. ‘A CAA debarment,
. however, can be much more extensive than a debarment under
" the CWA. 'The' 1990 amendments to the CAA? authorize the
' EPA 'to extend a contractor'sidebarment for criminal viola-
“-tions of the' CAA' at one: facility td other facnlmes owncd or
operatedby that contractor.10 . el v sl we
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tts own initiative 'when, pursuant to a final agency action, it

. -determines that a contractor has a record of continuing or

i

rccumng noncompliance with CWA or CAA standards at a
facility and one of the following has occurred: (1) a federal
. court has conwcted the contractor under the CWA or the CAA
‘and the contractor owns, leases, or supervises the facility; (2)
a state court has convicted the contractor of violating the
CWA or the CAA and the contractor owns, leases, or super-
vises the facility; (3) the facility has violated certain adminis-
_trative orders that the EPA jssued under the CWA or:CAA

and the contractor owns. leases, or supervises, the facility; (4)
. the EPA has issued 2 CAA notice of noncor_nphancebto the
. contractor; or:(5) the EPA has filed an enforcement; action in
i federal court against the contractor, under the CWA or the
i CAA for-committing environmental violations at the facility.11
=iThe scope and effect of a discretionary listing are tdenucal to
sthoseofamandatory listing. 12_,; Lrh i v
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L FAR Suspensmn and Debarmcnt ‘
CRENE SN A ST BEA H O R S PRt

Thc EPA also may suspend and debar contractors pursuant

to FAR part 9.12 The EPA maintains a separate organization,

* called .the Grants' Administration' Division (GAD);to perform

*- this mission. ‘In:FY:1991; the GAD completed\233 suspen-

; sxon and debarment actions. T
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o Advice to All Procurement Fraud Advisors iy
IR T SR RO
Virtually any contractor that violates an environmental
(~'dtatute or regulation may be subject to criminal prosecution or
¢+ administrativeé sanctions.: -Moreover, considerable potential
¢ . exists for interplay.between an environmental-offense and
I;.procurement fraud. - Superfund contractors; ¢contractors
“~commissionéd to clean up hazardous waste sites; dredging,
. construction and demolition contractors; sampling ‘and testing
.contractors; manufacturers; processors; and:waste disposal
contractors all can violate both areas .of the law simul-
tanecously.

((' "f?"»,

Lokl

5Federal Water Pollution Control Act, ch. 518, § 1, 70 Sat. 498 (1956). as ameuded by Clcan Water. Act of 1977, Pub.:L. No, 95-217 91 Star. 1566 (codified as

b amcnded. in scantered sections of 33 US.C.).

b

crary pet

A8 Yhot Feq e Toma A supp, 950,

i 7S¢¢33USCA'§1368(W3511986) 42USCA 57606(West 1983&Supp 19911” R S [ SO

T B ETE T ATt S S ORE ST ER ERLE RE SR SR F S ST LTI

833 US.CA. § 1368(:) (Wcst 1986); 42 U.S.C. A § 7606(:) (Wesl Suppﬂ i99l)

9Clean Air Act Amendments of 1990, Pub. Law No. 101-549, 104 Sm. 2399.

R IR R b
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ol ..'El

o § 705(2), 104 Stat. at 2682 (amendmg 42USC. §7606(a) (1988)) o o S e
Cmacrrp s e
12/g, {(Jeen STHL
138¢¢ 40 C.E.R.'§ 15.40.(1991); ¢f FAR 9-402 (debarment policy); FAR 9-403 (defining debarring official).’ ;" 1. 01 - . 0oif] s ¥ Lot o ;
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‘Procurement fraud advisors, ‘contract ‘attorneys, and con-
tracting officers must keep track of surveys, testing, hazardous
waste removal, and construction contracts that ‘are being
planned ‘or performed within their jurisdictions." *They also
must help to create quality assurance plans that will prevent:
environmental violations. When an‘environmental violation
does ‘octur, a PFA must’ work closely with local' environ-
mental Officers ‘and attorneys, contracting offic icers, mvestl-
gative agenc:es prosecutors, and the EPA to resolve the case.
Coordmauon with the responslble EPA reglonal office: lS

essential because each EPA regional administrator plays an’

important role in the listing program. SR

Procurement fraud advisors are ‘expected to coordinate ‘all
cases with PFD. In particular, we are interested in learnmg
about your expenences in envxronmental matters. “Captain
Sam McCahon usually is ass:gned Corps of Engineers (COE)
and installation cases and handles most of the cases relating to
the EPA. He can be reached at (703) 696 1540, DSN 226-
1540. L .
‘ Su'rety*Frau‘d Upddte o S

The Miller ActM reqmres a contractor that is’ awarded a
federal contract for the construction, alteratmn.‘or repair of
any public building or public work to post performance and
payment bonds if the contract pnce -exceeds $25,000. These
bonds are written instruments, executed by the contractor and
a surety, that .ensure that the contractor wnll t'ulfrll its obli-
gation to the government or to third parties. A perforrnance
bond, normally posted in an amount equal to the contract
price, protects the government from the contractor’s default.
If the contractor is unable or unwlllmg to perform the con-
tract, the govemment may require. the surety to complete
performance A payment bond, on the other hand, protects the
contractor’s supplrers subcontractors and laborers If the
contractor is unable or unwilling to pay these parties for the
work they. have performed under the contract, the government
may require the surety to pay them For this “insurance,” the
contractor must pay the. surety a fee—usually four to six per-
cent of the contract price. This fee is an allowable cost on the
contract.

To protect the govemment and tlnrd parues from losses, the
FAR prescribes procedures for the use of sureties.!3, :Accept-
able security providers include corporate surenes—-—that is,
insurance companies approved by the Department of the
Treasury—and individual suretiecs—persons who pledge their

personal assets in support of their bonds. To date, few prob-

lems involving corporate sureties have arisen. Frauds involv-
ing individual sureties; however, have ‘generated extensive
publicity; have resulted in significant dollar losses to the
government; and have led 10 ‘numerous crlmmal mvestlga-
tions, prosecutions, and convictions. ,

1440 U.S.C.A. §§ 270a-270f (West 1986).

15FAR subpt. 28.2.

//

-Section 28.203 of the FAR states that a federal agency may
accept an individual as:a surety for any bond other than a.
position schedule bond.- A cbnl:racung officer) however, must .
detenmne the suxtabrhty of any mdmdual who the contractor :
proposes as its surety’ and ‘must ensure’ that the surety’s’
pledged assets are sufficient to cover the bond obligation. The
unencumbered ‘value of the’assets pledged by the individual
surety must equal or exceed the amount of the bond. - More-
over, the individual surety must execute, under penalty of
perjury, a'Standard Form 28, ‘Affidavit of Individual Surety
(SF28 affidavit). On this form, he ‘or she must ist his or her
assets, liabilities, and net worth. Each SF 28 affidavit also’
contains a certificate of sufficiency. This certificate must be -
sxgned by an officer of a bank or trust company, a judge or
clerk of court of record a Umted States attorney Of com-
missioner, a postmaster, a collector or deputy collector of the
Internal Revenue Servxce or some othér officer of the United
States. By signing the certificate, the official attests that he or
she knows the surety personally and that the assets reported in
the affidavit are represented accurately.

In the last few years, Army contracting officers and pro-
curement fraud advisors—particularly thase in the CQE—
have reported many individual sureties. to the Army Criminal
Invesugauon Command and the Defense Criminal Inves- .
tigative Service for defrauding.the government. ;Numerous
investigations have centered around allegations that pur-;
portedly wealthy individuals claimed nonexistent.or
overvalued assets on their SF 28 affidavits or omitted or
undervalued their liabilities..: On¢ surety declared that he
owned seven. tons of “gold-bearing concentrate” worth $4.5
million;: however, an audit disclosed that the asset was worth-:
less.” Another individuat falsely stated that he owned assets in :
the: Australian stock market:worth $2.5 million. " Yet another .
claimed to own 150,000 acres of land worth $60 million.
Investigators :later discovered that this property actually.
belonged to the Bureau of Land Management. -~ =

Another aspect of individual surety fraud mvolves ‘officials
who sign certificates of sufﬁclency One md1v1dual falsely'
claimed to be a federal _)udge. whrle others, purportedly
officers of banks or trust compames actually were automobile
mechanics, meat cutters or fast-food restaurant employees

. Responding to these schemes, the DOJ has prosecuted a
number of individual sureties for mail fraud, wire fraud, false
statements, and false claims. :In one case, the United: States -
District Court for the District of Maryland recently sentenced
an individual surety to five years’ confinement. The Army
PFD monitors these cases closely.: In the last nine months, the
Army suspension and debarment official has suspended,
proposed for debarment, or debarred sixty individual sureties.

B 1 L. ai kg Nt e L -
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vThe;Army :Bonds Examination ‘Team,:Contract Appeals
Division, United States Army Legal Services Agency; reyiews
performance and payment bonds to ensure that they meet the
requirements of the FAR.{Ms. Lee Stroud, the chief of ithe -
team, can be reached at (703) 696-1522 or at DSN.226-1522.,
She-and her assistants can provide PFAs with useful
information about the acceptabthty of corporate or. mdtvrdual-
Slll'ctles S S T (8 . : Pt S

o

MaJor Kevm Chapman, assrgned to the Suspensron and
Debarment Branch PFD is. responsrble for surety fraud cases.
He is avarlable for questions and assistance at. (703) 696 1543
or DSN 226-1543.

El
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We wrsh to thank the contractlng ot‘ftcers mvestrgatmg
agents and | procm'ement fraud advrsors for therr dlhgence and
hard work in thrs crmcal area Keep up the great work' ~

‘ ?Statutoryar‘zdRegdlatary Changes' S
New Developments in Overseas Debarments
S by e B

~Sirce'31 December 1991, the authortty of Army overseas
debamng officials to suspend to’propose ‘for debarment,’or o
debard party has dérived from the Secrétary of the Army.16:
This authonty formierly derived from the commander in chief
of the! theater of operatrons m whrch a debarrmg ofﬁcral
operated 1. el . b

1y e ! LT

On 18 February 1992 The Judge Advocar.e General actrng
parsuant to authority delegated by the ‘Secretary of the Army,’
designated the following officials to perform the duties of
debarring officials ‘overseas: - (1) Deputy Staff Judge: Advo-'
cate; USAREUR and Seventh Army (Europe and Africa){ (2);
Staff Judge ‘Advocate, (United States Eighth Army. (Korea);>
and (3) ‘Staff Judge Advocate Umted States Southernt
Command (Panama). 1 R L b, e B b

. One sxgmﬁcant effect of this change is that any party that
an, overseas debamng offtclal suspends. proposes for debar-.
ment or debars now is mcluded on the GSA 'lists. Conse-.
quently, the ‘admmrstratwe actrons ‘of debarment offrcrals
overseas now may ‘affect the world-wrde operatrons of the
execiitive branch of the federal government.

sLieutenarit Coldnel Julius Rothléin, Chief, Remedies
Branch, ‘is: available for quesuons and assistance in thrs area'
He tan be reached at (703) 6961547 or DSN 226-1547."
oo el g D TP ey ot VIETICUN I S O
e e e !
~..Ten.Examples of Remedial Measures
v And Mmgauon Factors for Debarrnent AT
Pl e v oasme L i.".':;‘?'“v;
Procurement fraud advisors and contract:mg ofﬁcers should
be aware of the various factors that debarring officials con-

16S¢e Defense Fed. Acquisition Reg. Supp. 209.403(2) (31 Dec. 1991).

17See id. (1 Apr. 1984) (amended 1991).

-

sider in-determining whether to debar fa contractor. ‘They
should consider these factors: when they make recommenda- ;
tions about debarments.; ;Effective 25 February.1992, FAR .
9.406- 1(a) was amended to include a list of remedial measures :
and mitigating factors that debarring officials should, consrdem
in determining whether to debar a contractor. ‘A similar list of .
factors previously appeared-at Defense Federal -Acquisition
Regulation Supplement (DFARS) section 209.406-1(d)(1)-(8). .
The DFARS;list proved so useful to. DOD debarring officials
that the. other executive agencies decxded w0 elevate it to,the ;
FAR as guidance for debamng ofﬁcrals throughout the federal
government. T S R R TR

Vit e

;- In pertinent part, FAR9406 1prov1des TR

; T'r"‘:r,‘Before arnvmg ‘at, any debarment decrsron, .
T the debarrmg ofﬂcra] should consrder fac-
... tors such as the. following: =~ ...

"y Whether the contractor had effective ' .
standards of conduct and internal control
systems in place at the time of the activity
which constitutes cause for debarment or
.. had adopted such procedures prior to any. ..
SR “Govemment mvestngauon of the actrvrty ‘
c:ted as a cause for debarment ‘ '

B
(T M.,"‘

(2) Whether the contractor brought the‘ -
aCtlvr crted as a cause for debarment to the *

‘ * ‘attention’of the appropriate Government 5
, agency in a trmely manner L "

T R R R EE O PO RTINS L R SRR I CI PR

T3y Whethet the ‘contractor’ ‘has fully
R mVesugated the ‘circimstances surroundmg""“
"' 'the cause for debarment and, if so, [whether
g o ‘it has]' made the result of the mvesugatlo ‘
o avarlable to the debamng ofﬁcral o
4y ‘Whether thé' c0ntra¢tor cooperated
fully ‘with Govemment agencres during the

o mvesttgatron ’and any court or admmrs-"‘-_- : :
< rative action.” T R

(5) Whether the contractor has paid or has
o i agreed to'pay‘all Criminal, civil,'and admifi- 7 ¢ -
Lur i strative liability  for!the improper attivity, it #:
- including any investigative or administrative*% Sa
‘i i costs incutred by the Government, and 2017 i
- [whether it] has made. or [has] agreed tom ‘
- make full restitation, - T 5 b

i [SEEREES PN LAV )

"1“( ST

! (6) Whether the contractor has- taken .
Lo appropnate disciplinary action’against the: il
“individuals responsible for the'activity . o
which constitutes cause for debarment. ' * v s
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(7) Whether the contractor has imple- .

mented or [has] agreed to implement remed- =

ial measures, including any [measures spe-
c:ﬁcally] identified by the Government. °

(8) Whether the contractor has instituted
or [has) agreed to institute new ‘or revised:
review and control procedures and ethtcs
training programs : N

9) Whether the contractor has had
adequate time to eliminate the circum-:
stances within the contractor’s organization
that led to the cause fordebarment. . .

(10) Whether . contractor’s
management recognizes and understands the
seriousness of the misconduct giving rise (o
the cause for debarment and has imple-

. mented programs toprevent recurrence.t® . .

The existence of a mitigatmg factor ora remedtal measure
set forth above is not determinative evidence ofa contractor’s
present responsibility. Accordingly, if cause for debarment
exists, the contractor bears the burdens of showing its present
responsibility and of proving to the satisfaction of the
debamng official that debarment lS not necessary '

In assessing a contractor s present responsxbihty, and in
deciding whether to debar a-contractor, debarrmg ofﬁc1als
also consult the fo]lowmg sources for guidance

(a) DFARS 203.70 (Contractor Standards ot‘ Conduct)

(b) DFARS 203.50 (Other Improper Busmess Practlces)

(c) The Defense Industry Initiations on Busmess Ethics and
Conduct.

(d) The Guidelines for Sentencing Organizations.
Contractor‘s Convicted of Felonies L
No Longer Must Be Considered

. for a Minimum One-Year Debarment

Section 8110 of the DOD Appropnattons Act, 1992 19
provrded that no funds appropnated by the Act may be used to

18FAR 9.406-1(a). .
1’Pnb L.No 102- 172 §8110 105 Stat. 1150, 1200

e

. comply with, or to implement, the provisions of “the Taft

memorandum”—a 1984 memorandum from William H. Taft

IV, then Deputy Secretary of Defense, that concerned the
' debarment of contractors convicted of felonies.2? To ensure

that the DOD complies with section 8110, Deputy Secretary
of Defense Donald J. Atwood rescinded the Taft memo-
randum and DFARS subsection:209.406-4.2! The second
paragraph of the Atwood memorandum contained additional
guidance for:suspension and debarment officials.22: It also
directed that DFARS 209.406-1 be revised:to reflect Mr,
Atwood’s concern that the DOD *‘assure itself that it contracts .
only w1th compames which meet ethical standards.”?3

‘ Acttng on this gmdance the FAR Debarment Suspensxon.
and Business Ethics Committee revised DFARS 209.406-1 to
reflect the intent of Congress and the directions of the Deputy.
Secretary of Defense. By deleting language from DFARS
209.406-1(a), the Committee extended the provisions of this
section to situations in which a contractor has not been
indicted or convicted of a felony, but the debarring official
believes that an administrative agreement is needed to protect
the interests of the DOD. The Committee also added new
paragraph (b) to DFARS 209.406-1 to implement Mr.
Atwood’s guidance about contractors that have been indicted
or convicted of felonies. This proposed amendment soon will
be published in the Federal Register and will be subject to
public comment over the next several months.

" DOD Issues Procedures
for Reducmg or Suspending Contract Payments
R When Fraud Is Suspected

On 29 January 1992, the DOD issued an interim rule to
clarify the implementation of ‘section 836 .of the National
Defense ‘Authorization Act for FY 1991.24° Section 836 per-
mits a:federal agency to reduce, or to suspend, payments (o a
contractor when ;the agency ‘head .determines that the con-
tractor’s progress payment request is tainted by fraud. 2

A contracting officer who believes that a contractor’s
request for a progress payment is fraudulent should discuss
the situation with his or her PFA. If the contracting officer
finds substanttal evidence of fraud, he or she should forward a
written report of the incident to the PFD where the report will
be: evaluated and appropriate action taken. Lieutenant
Colonel Rothleln Lieutenant Colonel France, Major
Chapman and Mrs. McCommas :

2"Memonmdum Deputy Secretary of Defense, 27 Aug. 1984 sub]ect Debarmem from Defense Contracts For Felony Criminal Convictions.

21 See Memorandum Deputy Secretary of Defense. 16 Jan 1992, sub_tect Suspension and Debarment.

22See td
4.

i

24 National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 836, 104 Stat. 1485, 1615.

231d. § 836(a) (adding new subsection (f)Q) to 10 U.S.C. § 2307 (1988)). . ~ -
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I '?,: b gy b odney

'The f0110wmg case summaries, which describe the;
application of the Army’s Rules of Professional ‘Conduct for:

Lawyers! 1o actual’'professional responsibility cases, may
serve not only as precedents for :future cases, but'also ‘as'
training vehicles for An'ny lawyers, regardless of their levels
of expenence, as’ they ponder difficult i issues of professional
discretion. To stress: educanon and io protect privacy, neither
the 1denm1es of the' ofﬁces nor the names of the subjects wrll
bepubhshed“ Mr Eveland R

: Lﬂuz' P B E PSP 7 LRSS Y SO R

“Armyk‘ute"u o
- (Competence) .. i s
ArmyRuleZI o f b

A{Advisor) ...

An attorney who met with his client for forty

minutes, provided candid advice regarding

.relief from command, and counseled, the

client on matters beyond legal considera-

tions, commmed no ethlcal vzolattons

SR TP RIS SR ‘..r‘n
: An ofﬁcer who had been reheved of his company command
complamed to the inspector general (IG) that his legal
assistance attorney. (LA'A) had given him deficient legal
advice.” He claimed that:the LA A had ot helped him-to
contest the relief ‘action, but had merely told him-to study an
employment agency’s promouonal brochure, The Fast Track
to Ctvtltan Success AR I R IR
The complamant s account of hlS legal assrstance appoint-

ment dxffered Stgmﬁcam]y from the LAA's recollection of thé
meeting. 'In a sworn statément, the complainant asserted,
“When I went to CPT X's office, I had the letter of suspension
with me. I did not consult with CPT X prior to Téceiving the
letter.” The LAA, however, reported- that the complainant
came for advice before receiving formal notice of his relief
from command. The LAA’s statement was corroborated by
his calendar, which showed that the consultation took place
three days before the date appearing on the complainant's
written notice.

k)

R IEVIRIPE S

" compldinant, who equated delay with'lack of zeal:" it
The officer also complained, C e e

As I discussed my view of the facts, CPT X
interrupted me. He glanced through the sus-

TER NS

R
U oy

Dealesriine i I T R I S L i,,,{‘
pension letter CPT X mformed me. that he.
had heard ahout the case and had dtscussed
it with the other lawyer in the office. . He.
said the case would be hard to beat. .
CPT X .indicated that I:needed 1o thrnk
about: what  was .down ithe road iconcerning:
my future and that I should think about what
my financial situation was. - He said:I should:
think about another career in civilian life. . . .
He'located in his office a brochure from the
[employment agency] ‘He" gave me a copy
ofthrs brochm'e S

)

The attomey ) memOry of this exchange 'was hazy, but he
recalled that another cltent had given him a brochure similar
to that descnbed by the complamant "He ackn0wledged that
he may 'have given this brochure o the COmplamant while
dtscussmg long-term goals : E

by

A prelxmmary screemng offrctal (PSO) conducted an
inquiry. The PSO found that the attorney had met with the’
complainant only onee, had discussed the case with the
complainant f for forty‘rnmutes. .and had offered to help the
complainant to prepare a rebuttal when the omplamant
received formal notice of his impending relief.” The PSO'
noted that, although the attorney had asked the complainant to
call him as soon as he received something in writing, the
disgruntled officer n¢ver retumned to the legal assistance office
after his initial appointment with the LAA and actually hired a
civilian attorney to help him to contest the relief. - . ¢~

The LAA'’s supervisory judge advocate (JA) characterized
the complaint as the result of a breakdown in'attorney-client
communication. He concluded that the LAA had not intended
to avoid addressing the complainant’s needs when he fur-
nished the complainant with the brochure.:-He also noted that,
like many legal assistancé clients, the ‘complainant mis-
interpreted advice and ‘madé inaccurate’ assumptions upon
recetvmg news that the complamant did not want to hear. For
example, because' the’ LAA'néglectéd to impress upon the
complainant that, even though the LAA ‘had prior knowledge
of the case, he was not in league with the battalion com-
mander, the complainant mistakenly inferred that the LAA

‘was disloyal to him. Similarly, the LAA’s incomplete

explanation for postponing the preparation of a rebuttal until
the complainant could show him the relief letter angered the

[RETES ENE AN I IO I Jonan e
The supervisory JA found that the LAA and complamant
both contributed to the poor attorney-client relationship. He
observed, however, that the LAA actually did provide the

L T TR SE T S JEC NN SN UIATY (HL RSP RTI N SOVI SRS 34

1Dep't of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers (31 Dec. 1987) [hereinafier DA Pam. 2726 & o oore oo im0}
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complainant with effective assistance. Because the LAA had
not violated professional standards, the supervisory, JA
decided that verbal counseling was adequate to remedy the
complaint. The Office of The Judge Advocate General
(OTJAG) agreed. -Mr. Eveland. - ~

E Army Rule 1.1
(Competence)

An assistant trial counsel who illegally .
confined an accused in a detention cell
breached his ethical duty to provide com-
pelent representation to the government.

. Private First Class Z, a mobilized National Guard member,

went absent without leave (AWOL) and missed his unit’s
deployment. Authorities eventually apprehended Z and

returned him to his mobilization site. There, the garrison

commander placed Z in pretrial confinement, where he
remained until a military magistrate ordered him released two
weeks later.

" Private Z declined nonjudicial punishment and demanded a -

court-martial. The case was forwarded to the active com-

ponent (AC) supporting installation for processing by the

general court-martial convening authority. After charges were

referred, Private Z went AWOL for eight more days, returning
- to the mobilization site six days before trial.

- Initial travel arrangements called for Private Z and his

defense witnesses to fly approximately 1500 miles to the AC
installation for trial. Two military police investigators (MPIs)

and the assistant trial counsel (ATC)—a judge advocate ‘"

assigned to the staff judge advocate’s (SJA's) office at Z’s
mobilization site—were to accompany Z and the witnesses.
The ATC, however, leamed shortly before the flight that the
trial on the merits would be postponed. Because of this trial
delay, the ATC cancelled trave! plans for the defense wit-
nesses. Consequently, Private Z, the ATC, and the MPIs
departed for the AC installation without the w1tnesses Dur-
ing the fhght the accused tried to find out what had happened
to his witnesses, but the ATC refused to tell him.

- Upon arrival, the accused told the ATC that he had not
received.advance travel funds. The ATC cancelled the
accused’s hotel reservations, then, with the help of the MPIs
traveling with him, he persuaded the :provost marshal’s
operations officer to confine the accused in the installation
detention cell. Private Z remained in confinement pntil the

following day, when the SJA and the provost marshal released
‘him.2 .

In a pretrial hearing, the military judge admonished the trial
counse! (TC) in the ATC’s presence for confining Private Z
illegally. Private Z then flew back to the mobilization site.
There, he complained to the inspector ger~ral (IG) that the
ATC, after cancelling the travel plans for the defense wit-

_messes, had made fun of him and had plotted his confinement
~to attend a major league baseball game. The IG sent the

complaint to the Executive, OTJAG, who directed the

~ supervisory JA to appoint a PSO.

The PSO’s inquiry produced a season program showing
that no baseball game had been scheduled for the evening in
question. The PSO also determined that the ATC properly
kept his distance from Z and properly declined to answer Z’s
questions.> The PSO, however, suggested that, although the
ATC did not treat Z improperly by refusing to discuss the case
with him, he should have ensured that Z understood why the
defense witnesses were not flying to the hearing.

The PSO further noted that, even though the SJA at the AC

. supporting installation had believed that pretrial confinement

was appropriate in light of Z's second AWOL offense,* the
ATC and Z's mobilization site garrison commander had
determined shortly after Z returned from his second unauth-
orized absence that they could secure Z's presence at trial
without confining him. The PSO concluded that the ATC
erred by confining Z at the AC installation. The PSO, how-
ever, also pointed out that several legitimate concerns had
influenced the ATC’s decision. Among these concerns were

the accused’s record of desertion, AWOL, and missing move-
_ment (including Z's second AWOL offense, which he com-

mitted despite 'his promise to'a military magistrate not to go

'AWOL before trial);5 the ATC’s inability to discuss less
severe forms of restraint with the TC or the SJA at the AC

2A perfunctory reading of Uniform Code of Military Justice article 6, 10 U.S.C. § 806 (1988) [hereinafter UCMJ], could lead the unwary to believe that any
commissioned officer, including the ATC in this case, lawfully could have ordered the accused ‘nto pretrial confinement. Article 6(b) states, “An enlisted member
may be ordered into arrest or confinement by any commissioned officer by an order, oral or written, delivered in person or l.hrough other persons subject 1o this
chapter.” A competent analysis, however, requires that article 6 be read not only in connection with case law, but also with provisions of the Manual for Courts-
Martial and Army Regulation (AR) 27-10 governing the retum of an accused to preirial confinement after his or her release from a confinement previously imposed
in connection with the same offense. See generally Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 305(1) [hereinafter RC.M.J; Army
Reg. 27-10, Legal Services—Military Justice, para. 9-5 (22 Dec. 1989) [hereinafter AR 27-10].

3See DA Pam. 27-26, rule 4.2, (prohxbmng a lawyer reprcsmu.ng the Amy from oommumcaung with an accused about the trial unless the lawyer has the consent
of the accused’s defense counsel or is authorized by law to do so)

4 An accused’s commission of a new offense is grounds for relmpomng pretrial confinement. See AR 27- 10 ch. 9. Paragraph 9-5 of AR 27-10, which generally
limits a unit commander’s pretrial confinement anthority, states, “[T}he unit commander may not order the retum of [a person released from confinement by a
magistrate] o pretrial confinement except when an additional oﬂ'en:e is committed or on n-.cclpl of newly discovered information.” AR 27-10, para. 9-5b(4)
(emphasis added). . o . ‘ .

,5The official discussion of Rule for Courts-Martial (R.C.M.) 305(h)(2) notes that “[a} pei'sdﬁ should not be confined as a mere matter 6f convenience or

expedience," and identifies “[t]he accused’s record of appearance at or flight from other pretrial investigations, trials, and similar proceedings™ as one factor that a
commander should consider before ordering the accused into pretrial confinement.
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installation;$ the ATC’s conicern that'the ‘accused would make
unfdunded allegations against the MPIs if they: were forced to
‘watch Z at'a hotel; and: (4) the lack of advance travel funds 10
pay for the bccused's lodgmg e U T e e

Vel ll P F T vk“\;_,“(n‘ s
Fma]ly, ‘the PSO' tdentrfied the’ pretnal conﬁnement as an
inadvertent violation of the Uniform Code of Militaty Justice?

and a minor violation of professional standards. Noting that

ithe /ATC ‘already-had received oral admonitions from the

‘military: judge and the’ ATC's SIA the PSO recommended
‘thatnofurther acuonbetaken. Lol ;

RS AT RNL I SR TR
. Foroubo o "y RN T }L):' .h:‘ll'
The supervisory JA and OTJAG concirred in the ﬂndmgs

Noting that the incident amounted to a minor violation of

Army Rule 1,18 they held that, in light of the ATC’s inex-

perience,? the oral admonitions were adequate. Mr. Eveland.

e

S |

T P .nvt,,"'i'v' Ea.:‘h vl

6Rulé’ {or Courts-Marual 305(h)(2)(B)(1v) wluch gbvems a eommnnder s review of confincment decisions, mandates an 'accmed s.¥elcase. from pretrial
confinement unless, after oonsrdertng other relevant facwrs ‘the commander ‘concludes that “[1]ess severe forms of restraint are jnadequate™ to ensure the accused’s
presence at a'trial, pretrial hearing, ormvesugauon ey [ o a;-,f‘

7See generally UCMJ ans. 7 14 Amcle 9(d) prov1des No person ‘may be ordered into arrest or confinement exeept‘for probable cause.”” Rule for Courts-Martial
305 further states, “No person whose release from pretnal conﬁnemem has been directed . . may be confined again before completion of trial except upon the
discovery, after the order 6f felease, of evidence or of miscondutt Which, eithier aloré or'in eon_;mchon with'all other available evidence, justifies eonﬁnemenl
‘R.C.M. 305(1); see also AR 27-10, para. 9 -5b(4).. The ﬁrstmaglstrate s release determmmon triggered the application of R.C.M. 305(1) to Private Z. ;

\ .
SR e IRy

8DA Pam. 27-26, rule 1.1 (“A lawyer shall provnde competent representation tﬁo 8 cltent Compelent represematmn reqmres the legul knowledge skl'l.l

lhoroughness and prepamhon reasonnbly necessary t’or the representauon ). ‘ A
TS R EAEI VR S B ok g
9TheprosecuumoanvateZwastheATC sﬁrstcaseasatmleotmsel : Oy e i :
. : i S 1,k ST [ERB LS N »
i L Rt SR EIS PN FEE DS (A

v it ‘ i‘u’l_l 0 1"flif.1 [ R R P : RSP L A
! ;. tiy 2l " I t £ LN LT ‘\ A < B ~l"‘"u i 1fl, SR T TR Y
[ ‘ Vi ‘ daid ",’ i |HOTJAGl’VormnonManageme’u O'ﬂ-lce l ‘, : RIS A B ST ‘l".’i} ", ” i
Vol l: Ao ‘;12; cov k T A G S E i B
P S _‘LAAWS Bulletm Board Servlce S e “Ciy‘ilian legalﬂsupport staff employed by the ;. .
L e TN S l: ‘ G el -JudgeAdvocateGeneral’s CorPS; wirar ol b i
The Legal Automated Army-Wlde $ystem ,(LA,AWS) oper- U‘ e

K Mlhtary ‘and cmhan attorneys employed by
. certain, supported DOD agencws—for ex- oo
. ample, the Defense Lognsues Agericy or the’ _”\ L

ates a ‘bulletin board service (BBS) dedicated to serving the T
. Army -legal community and ceriain, approved Department of
Defense (DOD) agencies.. ‘The VLAAWS BBS is the successor ron O
to the Office of The Judge Advocate General (OTJAG) BBS, Civilian Health and Medical Program of the
formerly operated by the OTJAG Information Management Uniformed Servrces,

Office. Access to the LAAWS BBS currently is restricted to I Is with aporover " e
the followmg mdmduaIS' R R I ST . ndmdua s w1th approved wntten excep-

R fis ,u*‘ ttonstopohcy v

S ! DR Ll l:.: i N
‘-J 'Achveduty Army Judgeadvocates- C Tk

oo vt

Requests for exceptrons 10 the access‘pohcy should be

o ey b e e
e than attomeys employed bytth_c,Departf . au mltted to: - \ -

ment of the Army; Aor P 'Headquarters Department of the Anny
A R SR F TR TR T e ST o s o ATIN: DAJA-IM (LAAWS Project. oo .« ;.o
» Army Reserve judge advocates presently ‘ (- Management Officer) .. .o, =10 s s
. serving on active duty, or employed full- The Pentagon

() l T e

Loy o time Py the federai government; | Washmgton. DC 203102200, )

T oy o e o

. Actlve duty Army legal admlmstrators
~..,noncommissioned,. offlcers. and court-,.
. TEPOTLETS;

[t} o

The OTJAG Informauon Management Ofﬁce wxll subxmt
mformauon 10 The Army Lawyer on new pubhcauons as they

Pyt s 2o
. . \become avallable through the LAAWS EBS I,nstrucuons for

N D
Gresmept s s

sl o R sttt e

a0 : s : ST UN AT
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downloadmg TJAGSA 'publications from the LAAWS BBS

appear ‘monthly i in'the Current Material of Interest section of

The ‘Army Lawyer." For additional: informanon about ‘the
LAAWS BBS, contact the system operator, StaffSergeant
Mark Crumbley, at DSN 227-8655, or at the address listed
above for the LAAWS Pl’O]eCt Management Officer. Staff

Sergeant Crumbley.
T PN DTN

TN
LAt

Automatron’Status Report

Y Tl

Thls note provrdes an update on the status of LAAWS, the

Judge Advocate General’s Corps (JAGC) automation pro_;cct :
The purpase of this‘and subsequent ‘automation notes is o’

present information that may ' ‘be of interest and' assistance o

Army legal personnel involved with automation. ‘As stated in-

articles and policy letters written on this subject in past years,
communication and a common purpose are essential to our
overall success in automation and information management.

SRS

Objective

The LAAWS objective is to use computer technology to
enhance delivery of the best possible legal service to the
Army and its members. Everyone must be involved if we are
to reach that objective. |

System Architecture "
The LAAWS architecture, which is based on a one-to-one,

person-to-personal computer (PC) ratio, has withstood the test
of time. Everyone in.our {‘law firm” processes information

and the PC is the primary too! for that purpose. The PC, using
commercial off-the- shelf software‘s provides essential

functional capability. for word processing, ‘automated legal

research, . database . management; : spreadsheets .and

telecommunications.:.From the PC base, ; we build -our
networks:and create specialized workstations for graphics,

desktop publication, imaging, scanning, and CD-ROM

applications.

- -System Configuration -~ ~ - -

To select the array of peripheral devices, such as laser
printers, modems, scanners, and CD-ROM drives, that best
will benefit a legal office, an automation manager must

consider the office’s size and mission. The combination of g
components must be fully functional so that personnel in the

office can accomplish each mission-essential task in the most

economical, efficient, and effective way possible. The_.
LAAWS Pro_;cct Management Oi’ftce (PMO) Currently is
desrgmng system conﬁgurattons for small, medium, and large

legal offices,. These config gurauon models ‘will descnbe the
“basic loads” of hardware and software needcd to automate
1nd1v1dual ofﬁees :

- Standards

“ Adherence to a common standard throughout the JAGC has
proven difficult in view of differing mission requirements,
major command and installation standards, and personal
preferences. Nevertheless a common standard is essential if
JAGC legal offices are to remain compatible for hardware,
software, telecommunications, and training purposes.
Although the continuing development of automation
technology promises to provide solutions that are hardware-
and software-independent, at present, these solutions remain
undiscovered. Consequently, the JAGC must adhere to the
LAAWS standard, - When adhering to this standard would
prevent, or seriously impair, mission accomplishment, a legal
office may request an exception to the siandard. This request
must be justified and approved by the JAGC: Informatlon
Management Officer (IMQ). b

Life-Cycle Replacement

"~ Most PCs turrently in service are more than five years old.

Applications that have grown over the years no longer run
efficiently on existing equipment. Accordingly, legal offices
must secure funding as soon as possible for the life-cycle
replacement of LAAWS computer equipment during fiscal
years 1993 and 1994. Because centralized funding is not

- --available to replace existing LAAWS equipment, each office

should present its requirements to its local Director of Infor-

. mation Management (DOIM). The support of commanders
.. and mformatxon management personnel is absolutely essential

to our near- and long-term successes.

o New ‘Technoloéy o

The LAAWS PMO is testmg several new concepts that will
facilitate dellvery of legal services. For example, the PMO
currently is consrdenng the mtegratron of criminal. law and
contract law reference materials in CD-ROM format into the
Army Law Library System, It also is deveIOpmg and
eva]uatmg document-lmagmg and trackmg systems and is
expanding and enhancing the LAAWS BBS We must
continue to be innovative and v1s1onary in' our uses of
technology if we are to realize the potential productivity
advantages that are available through automation.

Self-Help

Intelligent and industrious people continue to be our

- greatest assets. We have used their talents to become leaders

in the productive use of automation. That spirit and com-
mitment must continue—especially in the absence of help
from sources outside the JAGC. Supervisory judge advocates
in each branch activity or office must designate automation
coordinators to keep automation in step with user require-
ments and to help lead the way to the future. Each office IMO
must direct and focus the efforts of the office to transform
today’s needs into tomorrow’s soluuons
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Goals and Objectives

-The JAGC must strive to achieve the followmg short-term

obJecuves ST IREE NP SRR IR L R B

. We must work together to repIace current z- ,
248 ‘and earlier PC workstations and perrph-_
‘ erals by 1 October 1994 -

"= The LAAWS PMO must develop softwaref e

- 'programs in all funcuonal areas by 1 Octo- o | B

ber1994 and S

. Legal offices must work wrth therr DOIMs R
. to obtain inetworking capability for e-mail,” ..
. file ‘transfer and device. sharing. “All ‘offices -

'should be networked locally and should be -

integrated with the Defense Data Network
by 1 October 1994.

1res
)

» Automation users throughout the JAGC also must continue

to share useful ideas and programs. The LAAWS PMO is a

clearing, house for locally neveloped programs with potenual-

corps-wrde apphcatlons R

Conclusion .

As we enter the first life-cycle replacement phase of our
LAAWS automation project, we should keep in mind the
corps-wide efforts that have brought us this far. Working with
each other and with DOIM support staffs, we can build on

past successes, but we must start NOW! Please contact me at |
DSN 227-8655 or, Lreutenant Colonel Grl Brunson at DSN,
655-2922 if you. have, .any questrons concermng the LAAWS ‘

automation standards or goals. Colonel Rothhsberger
A I R R
IO R TN SRS R U PPN LR T I S TR

. ‘5-»Guard?and Reserve Affairs Item

J udge Advocale Guqrd and Reserve Affairs Department, . ... .

T.IAGSA

Active Guard Reserve Judge Advocate Vacancies

. A number of Active Guard Reserve (AGR) vacancies for
semor captams and junior ma_]ors currently exist at ,major
Umted States Army Reserve commands and Army Reserve
general ot'ﬁcer commands. The AGR rogram offers a umque
opportumty 10 serve as a reservrst “attorney. Candrdates
should have drverse legal backgrounds Knowledge of the

FETO B O T N SR A S 14 AN B Sru CORr ST NS SR

for an initial threée-year tour must submit their applications by
I’ September 1992 to be considered by the board that will -

convene-in January 1993. -Applications for the program may
be obtained from the Full Time Support Management Center,

ATTN: DARP-ART:(Mrs. Vatighn); 9700 Page Blvd., St.
Louis, MO 63132-5200, (314) 263-9575.) For further’
information contact Lieutenant Colonel Bate Hamilton, Judge
Advocate Guard and Reserve Affarrs Department TJAGSA ;

SECEE RS TR RS PR SN O PSS AP S

structure and operatlon of the’ Army Reserve is desirable. (804) 972-6388. W
Reserve Component Judge advocates seekmg to be sefected
Lo R PR TR ESRFTE ORI R SR LIS
FH i L
a R T SO RN A SN S SE PRI SR ERTRE S LS & i

1. Resident Cour'se“Q'u"otas SRT

Attendance at resident CLE courses at The J udge Advocate’

General’s School (TJAGSA) is restricted to those who have
been allocated student quotas Quotas for TIAGSA CLE
courses are managed by the Army Training Requirements and

Wil

T L P TSI L P S R D R

Resources System (ATRR§) the Army-wrde automated quota
management system, “The 'ATRRS School code for TJAGSA
is 181, 'If ‘you do not have a conr rmed quota m ATRRS,
you do not have a quota for a TJAGSA CLE course.
Active duty service mémbers must obtain | quotas through thexr
directorates of training, or through equivalent agencies.’
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Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, through ARPERCEN,
ATTN: DARP-OPS-JA 9700 Page Boulevard, St. Louis, MO
63132-5200. ' Army’ National Guard personnel request quotas
through their unit training offices. To verify a quota, ask your
training office to'provide you with a screen print’ of the
ATRRS R1 screen showing by-name reservations. " *

2. TJAGSA CLE Course Schedule e N

1992 ¢ oo oen el ol

6-10 July: 3d Legal Admmrstrators Course (7A~550A1)

i
-HA/

8-10 July: 23d Methods of Instructlon Course (5F-F70)

13-17 July: - U.S. Army Claims Service Training Seminar, . ... -

13-17 July: 4th STARC JA Mobilization and Training
Workshop.

15-17 July: Professional Recruiting Training Seminar.

20-31 July: 128th Contract Attormeys’ Course (5F-F10) Ly

P

3 August-l4 May 1993 41st Graduate Course (5 27-C22)
: 3-7 AugusL Slst Law of War Workshop (5F F42)

10 14 August

l6th Cnmmal Law New Developments
Course (5F-F35) ~ :

i

: 17-21 ‘August: 3d Semor Legal NCO Management Course
(512—71D/E/40/50) ’ : :

1'24-28rAugust ll3th Semor Offrcers Legal Onentauon
(5F-F1)., o S ; o

N !
LT ’

31 August4 September: 13th Operational Law Seminar

(5F-F47).

1 14-18 September:. 9th Contract Clarms ngatlon and
Remedies Course (5F-F13). i

3. Civilian Sponsored CLE Cdursosv -
| Septetnber 1992 o

1-3: ESI, Just-in-Time and Systems Contracting, Denver,
CO

3 5 N'ITA San Dlego Expert Tesumony. San Dtego CA

e

9-10: ESI, Chianges, Seatde, WA. ' SR
14-18: ESI Federal Contracung Basics, Vlenna VA

14-18: ESI, Accounting for Costs on Government
Contracts, San Drego. CA it ‘
14-18: GWU 60vemment Contract Law Washmgton

' i
RIS

15-18: ESI Preparmg and Analyzrng Statements of Work
and Spectﬁcanons Washmgton DC :

R “
1 21-25 GWU FOrmatton of Government Contracts,
Washington, DC, -

2.25: ESI, Contract Pricing, Washington, DC.

22-25: ESI, Negotiation Strategies and Techniques,
Denver, CO.

22-25: ESI, ADP/Telecommunications (FIP) Contracting,
San Diego, CA.

e iods - 29-2 October: “ESI, Subcontracting, Washington, DC.
20 July-25 September: 128th Basic Course (5-27-C20).

29-2 October: ESI, Third Party Contracnng for UMTA
Grantees, Washington, DC.;

29-2 October: ESI, Managing'ADP/T (Flpj Projects,
Washmgton DC, PP e : ' ‘

i 30 NWU Sth Annual Symposrum on lntellectual Property
Law Chrcago. IL. :
For further mformanon on cmhan courses please. contact
the institation offering the course. The addresses are listed in
the February 1992 issue of The Army Lawyer. . -

4 Mandatory Contmumg Legal Educatron Junsdrcttons
and Reportrng Dates i 3 :

luns.d_m Remm_gMgmh ERTTE TP
w ,,**Alabarna <17 - 31 December annually - ¢
. -Arizona i . :15 July annually
i - Arkansas - 30 June annually
*California ,1 February annually
"~ Colorado. . Anytime within three-year period
Delaware- 31 July biennially .
*Flonda Assigned month every three years
Georgia - -31January annually - - .
- Idaho - - Every third anniversary of admission
v Indiana © . ;7 . 31 December annually -
Iowa 1 March annually
Kansas 1 July annually
¢ . Kentucky - -+ - 30Juncannually: . .- -
- *%Louisiana - . .~31 January annually .
Michigan 31 March annually .
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Minnesota 30 August every thxrd year
**Mississippi* .~ - 1 August annually = 70}
Missouri 31 July annually
Montana; . . -, 1 Marchannually ¢
Nevada 1 March annually ;' -
New Mexico 30 days after program
**North Carolina -.:::28 February annually.'(* .:.!!
North Dakota 31 July annually i
*QOhio Every two years by 31 J, anuary
r.. **Oklahoma ' .. -15February annually: " '}
Oregon "Anniversary of date of birth,—,# L
new admittees and reinstated mem-
. ;. . i.of bers report after an initial one-year
period; thereafter every three years’
Pennsylvania 1 January annually
**South Carolina - *. 15 January annually : . -~ =~

: T

e

- i Jurisdiction .+ - ReportingMonth, ;1 praivey
i1 *Tennessee  ».' . 1 March annually, . oy e i
+ »Texas - .- Last day of birth month annually i
<. Utah .. 31 December biennially; s ;.10
- Vermont - PR - lSJulyblennla]ly RIS IR
I i Virginia Tee il 3OJunhc‘annuallyu,_ aniti
Washington - .- 31 January annually - - 7 ;¢1/
West Virginia 30 June every other year
*Wisconsin 20 January every other year
Wyoming 30 January annually ~ . -0 0
For addresses and detailed information, see the January
1992 issue of The Army Lawyer.
*Military exempt - . UEBIB L BARRVIIR e
**Mlhtary must declare exemptmn i “

o ~ © " Current Material of Interest

o

1. TJAGSA Materials Available Through Defense
Techmcal Informatlon Center

Each year, TJAGSA pubhshes deskbooks and matenals 10
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not within the School’s
mission, TJAGSA 'does not have the resources to' provxde
these publications. ' : e

To provide another avenue of availability, some of this
material is being made available through the Defense Tech-
nical Information Center (DTIC). An office may obtain this
material in two ways. The first is to get it through a user
library on the installation. Most technical and school libraries
are DTIC “usérs.” 'If they are “school” librarics, they may be
free users. The second way is for the office or organization to
become a government user. - Government agency users pay
five dollars per hard copy for reports of 1-100 pages and
seven cents for each additional page over 100, or ninety-five
cents per fiche copy. Overseas users may obtain one copy of
a report at no charge, ' The necessary information and forms to
become registered as a user may be requested from:: Defense
Technical Information Center, Cameron Station, Alexandria,
VA 22314-6145, tclephone (202) 274-7633, AUTOVON 284-
7633.

Once registered, an office or other organization may open a
deposit account with the National Technical Information
Service to facilitate ordering materials. Information con-

. , . . . C.
e . R SAE IR o Lt
A caidd L LT S DO T S S

cerning 'this procedure will be provided when a request for
user status lS submlttcd
I S PR P T
Users are provxded bnweekly and cumulative mdxoes These

indices are ‘classified as a single confidential document and
are mailed only to those DTIC users whose organizations have
facility clearances. This will not affect the ability of organ-
izations to become DTIC users, nor will it affect the ordering
of TJAGSA publications through DTIC. All TJAGSA publi-
cations are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in The
Army Lawyer. The following TIAGSA publications are
available: through DTIC.{:The nine character iidentifier begin-
ning with the letters AD are numbers assigned by DTIC -and
must be used when ordering publications.
| Confract Law o v
+AD A239203 - Government Coniract Law Deskbook ‘vol 1/
JA-505-1-91 (332 pgs).. Colennl
AD A239204 Govemnment Contract Law Deskbook vol 2/
JA-505-2-91 (276 pgs). e
AD B144679 Fiscal Law Course Deskbook/
JA-506-90 (270 pgs).

Lt o Legal Assistance oot fos T

ADB092128 USAREUR Legal Assistance Handbook/
. JAGS-ADA-85-5 (315 pgs). ..
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*AD A248421 ¢

T
]

AD B147096

AD B147389
AD A228272

*AD A246325

AD A244874

AD A244032

AD A241652

AD B156056

*AD A241255

“AD A246280

AD A245381

'‘Real Property Guide—Legal Assrstance/
JA 261-92 (308 PESs).

Legal Assrstance Guxde Ofﬁce Directory/
JA 267-90 (178 pgs)

Legal Assistance Guide: Notanal/
JA-268-90 (134 pes). o

Legal Assistance: Prevennve Law Series/
JA-276-90 (200 pes).

Soldiers’ and Sailors’ Civil Relief Act/

JA-260(92) (156 pgs).

' Legal Assrstance Wills Gulde/

~ JA-262-91 (474 pgs).

' Family Law Guide/JA 263-91 (711 pgs).

Office Administration Guide/

JA 27191 222 pg)

Legal Assrstance L1v1ng Wllls Guxde/
JA-273-91 (171 pgs)

Model Tax Assistance Gurde/
JA 275-91 (66 pgs).

Consumer Law Guide/JA 265-92 (518 pgs).

Tax Information Series/JA 269/92 (264 PESs).

e

Developments, Doctnne & Lrterature

AD 3124193

AD B100212

AD B135506

ADBI37070

AD B140529

AD A236860
. JA 32091 (254 pgs).

AD B140543L

AD A233621

Mrhtary Cnauon/JAGS DD-88- 1 (37 pgs)

Crlmmal Law

Reserve Component Criminal Law PEs/
JAGS-ADC-86-1 (88 pgs).

Criminal Law Deskbook Crimes & Defenses/
' JAGS-ADC-89-1 (205 PEs).

Criminal Law, Unauthorized Absences/
JAGS-ADC-89-3 (87 pgs).

Criminal Law, Nonjudicial Punishment/
JAGS-ADC-894 (43 pgs). ‘
Senior Officers Legal Orientation/

Tnal Counsel & Defense Counsel Handbook/

JA 310-91 (448 pgs).

United States Attorney Prosecutors/
JA-338-91 (331 pgs).

‘ ”G_uard & Reserve Affairs

AD B136361

- Reserve Component JAGC Personnel Policies
; HandboOk’_/JAGS-)GRA-SQ‘-l (188 pgs).

:Adnxinistrati{}e and Civil Law

'AD A199644 The Staff Judge Advocate Officer Manager'sr

Handbook/ACIL-ST-290.
ADA240047 Defensive Federal ngauon/ i '
Co JA-200(91) (838 pgs).
AD A236663 Reports of Survey and Line of Duty
SRR uDetenmnauons/IA231-91 91 pgs)
.AD 'A239554 n :Govemment Informauon Practmes/
T - JA-235(91) (324 pgs).

AR 15-6 Investigations: Programmed

AD A237433
R Insu'ucuon/JA-281-9lR (50 pgs)

- Labor Law

AD A239202  Law of Federal Employment/

‘JA-210-91 (484 pgs).

X’I‘he Law of Federal Labor-Management
Relations/JA-211-91 (487 pgs).

AD A236851

The foilowing CID publication also is available through
DTIC:

AD A145966 USACIDC Pam. 195-8, Criminal
Investigations, Violation of the U.S.C. in
Economic Crime Investigations (250 pgs).

Those ordering' pnblications are reminded that they are for
government use only.

*Indicates new publication or revised edition.

2. Reguiations&‘l?amphlets

a. Obtaining Manuals for Cburts-MartiaI. DA Pams, Army
Regulations, Field Manuals, and Training Circulars.

(1) The U.S. Army Publications Distribution Center at
Baltimore stocks and distributes DA publications and blank
forms that have Army-wrde use. Its address is:

Commander

U,S. Army Publications Drsmbutlon Center
2800 Eastern Blvd, : .
Baltimore, MD 21220-2896
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sl i{4) [ROTC-elements. \,.Tb lestablighidan A i
account, ROTC regions will subiit a DA
Form 12-R and supporting DA 12-series

(2) Units must have publications ‘accounts to’use any part
of the publications distribution system. The following extract
from AR 25-30'is:provided to assist:Active, Reserve; and

National Guard units.

The units below are authorized publica-
tions accounts with the USAPDC
AR AN I A S AR 0T R R

(1) A::meArmyi SRS |

Aa). ‘Unus organized under a PAC AL
" PAC that supports. battalion-size units will'
request a “consolidated publications account
., forthe enure battalion except when subordi- | _
" nate units il the battation aregeographrcally SR
remote. To establish an account, the PAC
will forward a DA Form 12-R (Request for o
" Establishment of a Publications Account ‘
and supporting DA 12-series forms through
their DCSIM or DOIM, as appropriate, 10
_ the Baltimofe ‘USAPDC, 2800 Edstern””
Boulevard, Baltimore, MD"21220-2896.
The PAC will manage all accounts estab-
V.o« lished for.the battalion it supports.” (Instruc=-[ & (14
tions for the use of DA! 12-series forms and
a reproducible copy of the forms appear m
DA Pam 25- 33) :-f,'»x ARV VR S

(b) Units not orgamzed under a PAC.
Units that are detachment size and above
may have a publications account.-.To estab-
lish an account, these units will submit a
;DA Form 12-R and supporting DA l2-ser1es
' forms through their DCSIM. or DOIM, as
‘appropriate, to the Baltimore' GSAPDC

. 2800 Eastern Boulevard, Baltrmore, MD. .
21220-2896 v o

TR

(c) Staff sections of FOAs, MACOMs, .
_installations, and combat dzvzszons These " *'*
i seaff sections may establish a smg‘le account
for each major staff elemént. : To' establish
an account, these umts wﬂl follow the pro-
cedure in (b) above, R TR
IO EETU IR I
(2) ARNG units that are company size to
State adjutants general. ' To-establishran i~ inl*
account, these units will submit a DA Form
12-R and supporting DA 12-series forms
through their State adjutants ‘general to'the!" "
Baltimore USAPDC, 2800 Eastern Boule-
vard Balnmore MD 21220-2896“r g f‘,» &
4”)1" ‘l‘)"",‘i“‘a e \1 VTR
(3) USAR units that are company size
. and above and staff sections from division: .
+. Frlevel and above.:To establish an account, ;- g
these units will submita DA Form 12-Rand ;' ;.
supporting DA 12-series forms through their
supporting installation and CONUSA to thé
Baltimore USAPDC; 2800 Eastem Boule-
vard, Baltimore, MD 21220-2896

\w -, forms through their supporting installation .7 ¢ ..
and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard Balti-
ROTC units will su'sm a DA Form 12-R
and supporung DA 12-senes forms through

,‘.
-
o
1]
-y
(I)
=
=l
=)
o
-
o,
=
-]
-t
B
.
B
—
—
®
-
wae
[=]
=
=
o
m
| 3
©
]
53
2
-

il

vard Balumore 21220-2896

AR RASRT IV
Units not descrrbed in [the paragraphs]
above also may be authorized accounts. To
establish accounts, these units must send*
their requests through their DCSIM or
DOIM, as appropriate, to Commanderf
{*27USAPPC, ATTN: "ASQZ-NV, Alexandria*/ I/
VA 22331-0302 _ . -
AR TR B ! N
Specrfrc msr.rucnons for establrshmg
initial drsmbuuon requlrements appear in
DAPaInZS 33 ST T PR ¥ S
sy AN
If your unit does not have a copy of DA Pam 25-33, you
may request one. by callmgfthe Baltrmore USAPDC at
(301) 671-4335. der BRI T

e

(-(3).. Units that have established initia] distribution
requrremems will receive copies of new, revised, and changed
publications as soon as they are printed, |y (o

(4) Units that require publications that are not on their
initial distribution Jist can requisition publications using DA
Form 4569, All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Balumore, MD
212202896, ‘This : ofﬁce may ‘be reached at (301) 6714335,

(5) Civilians can obtain DA Pams through the National
Technical Information ‘Service (NTIS) 5285 Port Royal Koad,
Springfield, Virginia -22161." They can bé reached at (703)
487-4684.

e N BT A R RS DT B S LA |
© Navy, Arr Forcc, and Manne JAGs can requesl up to
ten copies of DA Pams by writing to U.S. Army Publications
Distribution Center, ATTN: s DAIM-APC-BD, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896: 1 Telephone (301)
671-4335
ST el o 2 T ERRVEDA Y

b. Lrsted below,are new pubhcatrons and changes to

existing pubhcauons

AR 1541 .. Nuclearand Chemical; .- 20Feb92
‘ Surwvabrhty Commrttee I
AR 2303 o ‘_Dc nent of the Army 31 N}ar; 9i2

Fund r‘ ﬁu Af el
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e

S

S —

AR 351-1 Individual Military 27 Feb 92
.. Education and Training, -
N e ilnterlm Change I01
AR420-18 =~ “Facilities Engineering " 3Jan 92 °
-+ . -Materials, Equipment,and -
Relocatable Building ‘
Management
AR 600-29 © " Fund-Raising Within the 20 Mar 92
. Departmentof the Army =~
“ Flying Status for 2 Mar 92
~ Nonrated Army Avranon
-Personnel

AR 600-106

AR601-280 - Total Army Retention' 21 Feb 92
-~ Program, Interim Change

102

Decorations, Awards, and
-~ Honors: Incentive Awards

AR 672-20 3 Apr 92

The Secretary of the Army
" Recruiter/Retention/Trans-
ition Noncommissioned
. Officer INCO) of the Year
" Awards ‘

AR 672-201 14 Feb 92

Personnel Information
. Systems, Interim Change

AR 680-31
!

1 Apr92

AR 700-90 Army Industrial Base 1 Apr 92
: "Program : A R

FM 25-50 ~ Corps & Division Nuclear

SE Tmnmg

Pam.27-21

‘Sep 91

‘ Admrmstrative and Civil 15 Mar 92

“Law Handbook

3. Texas Attorney Occupation Tax,

Beginning 1 May, each attorney licensed to practice law in
Texas will be notified by the Texas Comptroller of Public
Accounts that he or she must pay a $200 occupatiori tax. ' The
Comiptroller, however, has determined that attorneys
employed by the federal government who do not engage in
private practice are exempt from the tax. Accordingly,
military attorneys should mark their bills “exempt due to
employment as a military attorney” and should return them to
the address provided by the Comptroller.

4, LAAWS Bulletm Board Service

a. Numerous publications produced by The Judge Advo-
cate General’s School (TTAGSA) are available through the

Apkzl 10. exe]

‘LAAWS Bulletin Board System (LAAWS BBS). Users can
'sign on the LAAWS BBS by dialing commercial (703) 693-

4143, or DSN 223-4143, with the following telecom-
munications configuration: 2400 baud; parity-none; 8 bits; 1

‘stop bit; full duplex; Xon/Xoff supported; VT100 or ANSI

terminal emulation. ' Once logged on, the system will greet the

‘user with an opemng menu. -Members need only answér the

prompis to call up and download desired publications. ‘The

: system will ask new users to answer several questions. It then

will instruct them that they can use the LAAWS BBS after
they recelve membershrp confirmation, which takes approx-
imately twenty-four hours. The Army Lawyer will publish

.information on new publications and materials as they become
available through the LAAWS BBS.

1

b. Instructions for Downloading Files From the LAAWS
Bulletin Board Service.

(1) Log an the LAAWS BBS using ENABLE 2.15 and
the communications parameters described above.

+ (2) ‘If you never have downloaded files before, you will

Vneed the file decompression utility program -that the LAAWS

BBS uses to facilitate rapid transfer over the phone lines.
This program is known as the PKUNZIP utility. To download

“it onto ‘your hard dnve, take the followmg actions after log-

ging on:

(2) When the system asks, “Main Board Command?”

Joina conference by entenng [i1.

(b) From the Conference Menu, select the Automation

l Confercnce by emering [12].

© Once you have ]omed the Automauon Conference’

enter [d] to Download a file.

(d) When prompted to select a file name, enter [pkz
110.exe]. ThlS i§ the PKUNZIP uullty file.

(e) If prompted to selecl a communications protocol
enter [x] for X-modem (EN ABLE) protocol

(f) “The system wxll respond by giving you data such
as download time and file size.: You then should press the F10

‘key, which will give you a top-line menu. From ‘this menu,
~select [f] for Files, followed by [r] for Receive, followed by

[x] for X-modem protocol.

" (®) The' menu wrll then ask for a ﬁle name. Enter [c\

" (h) The LAAWS BBS and your computer will take

‘over from here. Downloading the file takes about twenty
‘minutes. - Your computer will beep when the file transfer is

complete. - Your hard drive now will have the compressed ver-
sion of the decompressron program needed to explode files
with the “.ZIP” extension.
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(i) When the file wransfer is complete, enter:[a} to
Abandon the conference Then em;er g} for Good- bye to log-
offtheLAAWS BBS S IR BOPR A € PR B PR

) To use the decompressron program you wﬂl have
to decompress or “explode. the program itself,. To accom-
plish this, boot-up into DOS and enter [pkzllO] at, the p\>
prompt. . The PKUNZIP uuhty then will execute. convemng
its files to usable format. ‘When it has completed llus process,
your hard drive will have the usable, exploded versron of r.he
PKUNZIP uulrty program as well as all of the. compressxon
and decompressron utilities used by the LAAWS BBS.

" (3)" To download a file’ after loggmg on to the iMWS
BBS, take the following steps:

e (a) When asked o select a “Main Board Command””
enter [d] to Download a file.

¢ '(b) 'Enter the name of the file you want to download
from subparagraph ¢ below.: 70 o v

e sen(e) - If prompled o 'select a commumcanons protocol
enter [x] for }_(_-modem (ENABLE) protocol e L :
k L 'M SR

(d) After the LAAWS ‘BBS. responds wnth the ume
and srze data, type F10.' From the top-line menu, sclect {f] for
Files, followed by [r] for Receive, followed by [x] for X-
modem protocol.

. G E

(e) When asked to enter a ﬁle name enter [c Nxxxxx
.yyy] where xxxxx.yyy is the name of the file you wish to
(download. ..., : e Y e p

(f) The computers take over from here,” When you
hear a beep, file transfer is complete and the file you down-
Toaded will have been saved on your hard dnve e ek

(g) After the fxle transfer is complete log-off of the
LAAWS BBS by entenng [g] to say Qood bye s .

PRI
(4) To use a downloaded flle take the followmg steps:
! I R IR ;

(a) If the ﬁle was not compressed you can use it'on
ENABLE without prior conversion. Select the file as you
iwould-any ENABLE word processing file. "ENABLE will
give you 2 bottom-line menu containing several .other; word
_processing languages. From this menu, select “ASCII.” Aftér
thé document appears; you ¢an process it hke any: oLher
ENABLE file. T I R E R FE R

.:(b) -If the file. was compressed (having the “.ZIP”
extensron) you will have to “explode” it before, entering the
ENABLE program. From the DOS operating system C:\>
-prompt, enter [pkunzip{space}xxxxx,zip) (where “xxxxx.zip”
.signifies the name pf the file you downloaded from the
.LAAWS BBS)., The PKUNZIP.utility,will explode the
compressed file and make a new file with the same name, but
with a new “.DOC” extension,  Now enter ENABLE ‘and call
up the exploded file “XXXXX. DOC?, by following instruc-
tions in paragraph (4)(a), above.

e
-

¢. TJAGSA Publications Available Through the LAAWS
BBS, .
{ ; (;', Sl

The followmg is an updated list of 'TJAGSA publications
available for downloading from the LAAWS BBS. (Note that
the date a publication is /‘uploaded’is the month and year,the
file was made available on the. BBS——lhe publication date is
available within each- publrcauon D,

b ':m:fl:’

EILENAME ~UPLOADED < DESCRIPTION 22 7/

121ICACZIP  ‘June 1990 " The Apnl 1990 Contract
O A i aiste + Law Deskbook from the -
«: % 111215t Contract
! ‘i -Attorneys’ Course

1990_YIR.ZIP January 1991 3 «1999 Contract Law Year:
TP ~in Review in ASCII

" format. It originally was
provided at the 1991

U TR ~:a'“.i.'»;lGovemmentContf‘a‘ct ar
phae .o it wvLaw Symposium at
 TIAGSA. o

1991 YIRZIP January 1992 TJAGSA Conu-actLaw
<y w4 1991 Year in Review

¥ February 192  TIAGSA Contract Law
" Deskbook, vol. 1, May
Pl fain 1991 IR I EN

“ February 1992 “TYAGSA Contract Law
Deskbook, vol. 2, May
1991 (Lot g

sondnry ool el
November 1991 TYAGSA Fiscal Law
Deskbook, November 1991

i TR S | P T 'l‘; Lo-el i
ALAWZIP June 1990 a2 The Army Lawyer and
Military Law Review
i Database (ENABLE 2.15),
tiF. Updated through 1989
The Army Lawyer Index.
It includes a menu
citiosystemand an ool
explanatory memorandum,
vk ARLAWMEMIWPF &
song e [l 2000
September 1990 ‘Contract Claims, .,

s gnpeon o Litigation, &Rem‘#dle:s“?

FISCALBK zn> November 1990 The Novernbér 1990
o FnscalLawDeslcbook‘ 1

505-1.ZIP

s
H

505-2.ZIP

506.ZIP

,c*épgze;;; |

al

o T F;‘t et Beagoiie evoan ity rmwf
tJAZOOA ZIP i -March: 1992 Defenswe Eederal P
1ok ) Litigation, vol.:1 0%, oo
JA200B.ZIP March 1992 Defensive Federal
9, S thlgaitlon,vol% sE T
JA210.ZIP March 1992 Law of Federal

~ov et bt s

A RS ] Employmem [T

[ RN TS B %:,’,“",}., An AT e sHICELT
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JA211.ZIP

i

JA231ZIP

JABSZIP
JA240PT1.ZIP
JAZ40PT2.ZIP

JAM1ZIP
JA260ZIP

JA261.ZIP

JA262ZIP

JA263AZIP

JA265A ZIP

JA265B.ZIP

JA265CZIP

JA267.ZIP

JA268 ZIP

JA269.ZIP

JA271ZIP

JA272 Z1P

JA273.ZIP

JA274.ZIP

 March 1992 -

March 1992

May 1990

May 1990

- March 1992

‘May 1990

March 1992
March 1992
May 1990

May 1990

May 1990

May 1990

March 1992

March 1992

March 1992

March 1992

March 1992

March 1992

March 1992

UPLOADED - DE.&C_EIIQH“
© March1992

Law of Federal Labor-
Managemem Relanons

".Reports ofSurvey and

Line of Duty ~
Determinations—

: Programmcd Text.

Govcmment Informatwn

Practices’

Claims——Programmcd
Text, vol. 1 - ’

Clanms—Programmed
Text,vol.2

o Federal Tort Claims Act

" Soldicrs’ and Sailors'

Civil Relief Act Pamphlet

Legal Assistance Real
Property Guide

Legal Assistance Wills
Guide

Legal Assistance Family
Law

Legal Assistance
Consumer Law Guide

(173)

Legal Assistance
Consumer Law Guide

(273)

Legal Assistance
Consumer Law Guide
3R)

Legal Assistance Office
Directory

Legal Assistance
Notarial Guide

Federal Tax Information
Series

Legal Assistance Office
Administration Guide

Legal Assistance
Deployment Guide

Legal Assistance Living
Wills Guide

Uniformed Services
Former Spouses’
Protection Aci—Outline
and References

FILE NAME - -
Tagrsze

JA276ZIP
JA25ZIP.

JA290.ZIP

JA296AZIP

JA296B ZIP

JA296C.ZIP

JA296D.ZIP

JA296F.ARC

JA301.ZIP

JA310Z1P

JA320.ZIP

JA330.ZIP

JA337.ZIP

YIR89.ZIP

'UPLOADED
March 1992 .~

March 1992 |
March 1992

March 1992

May 1990 .

* May 1990

May 1990

May 1990

April 1990

October 1991

October 1991

October 1991

October 1991

October 1991

January 1990

e

:Model Tax Assxstanoe
Program
: Preventive Law Sen’gs

Senior Officers' Legal
Orientation
SJA Office Manager’s

- Handbook

Administrative and Civil
Law Handbook (1/6)

Administrative and Civil

Law Handbook (2/6)

~ Administrative and Civil
Law handbook (3/6)

Administrative and Civil
Law Handbook (4/6)
Administrative and Civil
Law Handbook (6/6)
Unauthorized Absence—
Programmed Instruction,
TIAGSA Criminal Law
Division

Trial Counsel and Defense
Counsel Handbook,
TIJAGSA Criminal Law
Division

Senior Officers’ Legal

Orientation Criminal
Law Text

Nonjudicial Punishment—
Programmed Instruction,
TJAGSA Criminal Law
Division

Crimes and Defenses
Handbook (DOWNLOAD
ON HARD DRIVE
ONLY.)

Contract Law Year in
Review—1989

Reserve and National Guard organizations without organic
computer telecommunications capabilities, and individual
mobilization augmentees (IMAs) having bona fide military
needs for these publications, may request computer diskettes
containing the publications listed above from the appropriate
proponent academic division (Administrative and Civil Law;
Criminal Law; Contract Law; International Law; or Doctrine,
Developments, and Literature) at The Judge Advocate
General’s School, Charlottesville, Virginia 22903-1781.
Requests must be accompanied by one 51/4-inch or 31/2-inch
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blank, formatted diskette for each file. In'addition, a request
from an IMA must contain a statement that verifies that the
IMA needs the requested publications for purposes related to
the military practice of law. Questions or suggestions
concerning the availability of TJAGSA publications on the
LAAWS BBS should be sent to The Judge Advocate
General's School, Literature and Publications Office, ATTN:
JAGS-DDL, Charlottesvnlle, VA 22903 1781

5. TJAGSA Informatlon Management Item.

'a. Each member of the staff and faculty at The Judge
Advocate General's School (TJAGSA) has access to the
Defense Data Network (DDN) for electronic mail (e-mail).
To pass information tc someone at TTAGSA, a DDN user
should send an e-mail message to:

+epostmaster@jags2.jag.virginia.edu”
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The TIAGSA Automation Management Officer also is
comprlmg a list of JAG Corps e-mail addresses. If you have
an account accessrble through either DDN or PROFS
(TRADOC system) please send a message containing your e-
mail address to the postmaster address for DDN, or to “‘crankc
(lee)” for PROFS

b. Personnel desmng to reach someone at TIAGSA via
autovon should dial 274-7115 to get the TJAGSA
receptionist; then ask for the extension of the office you wish
to reach

c. Personnel having access to FTS 2000 can reach
TIAGSA by dialing 924-6300 for the receptionist or, 924 -6-
plus the three-dxglt extensron you want to reach.

.d. The Judge Advocate General's.School also has a toll-free
telephone number. To call TIAGSA, dial 1-800-552-3978.

1

*U.S. Government Printing Office: 1992 — 311-810/60003






By Order of the Secretary of the Army:

GORDON R. SULLIVAN
General, United States Army
Chief of Staff
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